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Court of Appeals of the District of Columbia 


No. 5485. 

Charles D. Kenney, Trading as the “Washington Electric 
Co .’ 9 and as “Washington Electric Sales Co.,” Appel¬ 
lant, j 

vs. 


North Capitol Savings Bank, a Corporation. 

I 

■ " ■ ■ 

a Supreme Court of the District of Columbia. 

At Law. 


No. 75238. 

Charles D. Kenney, Trading as the “Washington Electric 
Co.” and as the “Washington Electric; Sales Co.,” 
Plaintiff, 

vs. 


North Capitol Savings Bank, a Corporation, Defendant. 


United States op America, 

District of Columbia, ss: 

i 


Be it remembered, That in the Supreme! Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned' the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: ! 

1 Declaration . j 


Filed April 12, 1928. 

I 

In the Supreme Court of the District of Columbia. 

i 

At Law. 

No. 75238. j 

Charles D. Kenney, Trading as the “Washington Electric 
Co.” and as the “Washington Electric Sales Co.,” 
Plaintiff, 

vs. 

North Capitol Savings Bank, a Corporation, Defendant. 

First Count. The plaintiff, Charles D. Penney, trading 
as the Washington Electric Company, and as the Washing- 
1—5485a 


i 
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CHABLES D. KENNEY, TRADING, ETC., VS. 


ton Electric Sales Company, by and through his attorney, 
Frank B. Hoffman, sues the defendant, the North Capitol 
Savings Bank, a corporation, at all times hereinafter re¬ 
ferred to engaged in the business of banking at the city 
of Washington, in the District of Columbia, for money 
had and received by said defendant to the use and benefit 
of the said plaintiff, for that, whereas, said defendant, at 
divers times between January 6, 1926 and April 8, 1927, 
both dates inclusive, came into the possession of certain 
checks, as more fully described in the Particulars of De¬ 
mand for the first count hereto attached and expressly 
made part hereof, which said checks belonged to plaintiff 
and were made payable to the order of the plaintiff; that 
said checks vrere cashed by the defendant upon the un¬ 
authorized endorsement, and at the instance, of an em¬ 
ployee of plaintiff, who was without authority to endorse 
the same for the purpose of cashing said checks; that said 
defendant thereupon collected the proceeds of said 
2 checks from the banks on which they were drawn; 

that each and all of said checks so cashed and col¬ 
lected by the said defendant bore the said unauthorized 
endorsement of the plaintiff; that the amounts of each and 
all of said checks collected were paid without authority 
by the defendant to a person not authorized to receive the 
same; that the said defendant, although often requested, 
has not paid the said amounts so collected to the said 
plaintiff, but the same remains overdue and wholly unpaid 
to the said plaintiff, to his damage in the sum of Seven Thou¬ 
sand Five Hundred Nineteen Dollars and Eighty-five Cents 
($7,519.85), and interest thereon at the rate of 6% per an¬ 
num from April 8, 1927, and therefore the said plaintiff 
brings this suit and claims on account of the premises the 
said amount, together with all costs of this suit. 

Second Count. And the plaintiff further sues the said 
defendant, for that, whereas, heretofore, at divers times 
at the City of Washington, in the District of Columbia, 
the said plaintiff came into lawful possession, as of his own 
property, of certain goods and chattels, to-wit, certain 
checks, more particularly described in the Particulars of 
Demand for the second count hereto annexed and expressly 
made part hereof, and being so possessed thereof, he, the 
said plaintiff, at divers times and the place aforesaid, lost 
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NORTH CAPITOL SAVINGS BANK. 3 

i 

i 

the said goods and chattels out of his possession, that is 
to say, never legally parted with them or the title thereto, 
and the said goods and chattels afterwards, at divers times 
and the place aforesaid, came to the possession of the de¬ 
fendant; yet the said defendant, well knowing the said 
goods and chattels to be the property bf the said 

3 plaintiff, and of right to belong and appertain to 
him, the said plaintiff, but contriving and fraudu¬ 
lently intending to defraud and deceive the said plaintiff 
in this behalf, has not as yet delivered the said goods and 
chattels, or any part thereof, to the plaintiff, biit at divers 
times and the place aforesaid, converted and disposed of 
the said goods and chattels to its, the said defendant’s own 
use, and although often requested to deliver the said goods 
and chattels or the value thereof to the plaintiff, the said 
defendant has hitherto wholly refused and still does refuse, 
all to the damage of the said plaintiff in the sum of Seven 
Thousand Five Hundred Nineteen Dollars and Eighty-five 
cents ($7,519.85), with interest on the said sum at the rate 
of 6% per annum from April 8, 1927, and therefore the 
said plaintiff brings this suit and claims on account of the 
premises the said amount, together with all hosts of this 
suit. 

F. B. HOFFMAN, 
Attorney for Plaintiff. 

j 

4 Particulars of Demand for First and Second Counts. 

* • * * * • | • 

i 

North Capitol Savings Bank, a Corporation, No. 1 “H” 
Street N. W., Washington, D. C., to Charles D. Kenney, 
Trading as the “Washington Electric Co.!” and as the 
“Washington Electric Sales Co.,” Dr. 1 

To the amount of the following checks collected by the 
North Capitol Savings Bank, from the respective drawee 
banks named in said checks for the use bf Charles D. 
Kenney, trading as the Washington Electric Co., and as 
the Washington Electric Sales Co.: 
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CHARLES D. KENNEY, TRADING, ETC., VS. 

The Commercial National Bank. 


Washington, D. C., Jan. 6,1926. No. 48. 
Pay to the order of The Washington Elec. 
Co. Ninety-nine and 24/100ths Dollars. 

J. HENEY BEOWN, 

Construction a/c. 

2. Washington, D. C., January 7, 1926. No. 

21165. 

Pay to the order of Washington Electric 
Co. Exactly One Hundred Seventy Dollars 
Fifty-one cents. 

To The Commercial National Bank of 
Washington, D. C. 

D. J. DUNIGAN, INC., 

By D. J. DUNIGAN, 

President. 

(Claim upon the same was withdrawn by 
the plaintiff at the commencement of the 
trial.) 

3. Thos. A. Jameson Company. 

Washington, D. C., January 29, 1926. No. 
2364. 

Pay to the order of the Washington Elec¬ 
tric Sales Company Exactly Two Hundred 
Dollars 00 cents Exactly. 

To Central Branch of the American Secu¬ 
rity & Trust Company, Seventh Street & Mas¬ 
sachusetts Ave. N. W., Washington, D. C. 

THOS. A. JAMESON. 

4. Thos. A. Jameson Company. 

Washington, D. C., March 6,1926. No. 714. 

Pay to the order of Washington Electric 
Sales Co. Exactly One Hundred Thirty-Nine 
Dollars 00 cents exactly. 

To the Federal-American National Bank 
of Washington, D. C. 

THOS. A. JAMESON. 


$99.24 


170.51 


200.00 


139.00 


! 

i 


NORTH CAPITOL SAVINGS BANK. 5 

i 

i 

5 5. On Account. 

j 

! 

Washington, D. C., March 18,1926. No. 447. 100.00 

Pay to the order of Washington Electric 
Co. 

District National Bank of Washington, 

D. C. 

JACOBSON BROS., j 
By JACOB JACOBSON,' 

6. No. 765. Washington, D. C., May 10,1926. » 105.00 

Pay to the order of Washington Elect. Co. 

To the Woodridge-Langdon Savings & 
Commercial Bank, Washington, D. C. 

WOODWARD & VIETH. 

W. W. WOODWARD. I 
KENNETH VIETH. j 

i 

i 

7. Melvin H. Hopwood. 

I 

Invoice 5/12. 

i 

Washington, D. C., May 14,1926. No. 6947. 64.75 

Pay to the order of Washington Electric 
Co. Central Branch. j 

American Security & Trust Company, 

Seventh Street & Massachusetts Avenue 
N. W., Washington, D. C. 

BETTIE LEE HOPWOOD, 

By D. HOPWOOD THOUR. j 

i 

| 

8. Thos A. Jameson Company, j 

No. 846. Washington, D. C., May 28,1926. 95.00 

Pay to the order of Washington Electric 
Co. 

To the Federal-American National Bank 
of Washington, D. C. j 

For Quincy St. 

THOS. A. JAMESON. 


6 CHARLES D. KENNEY, TRADING, ETC., VS. 

9. No. 808. Washington, D. C., June 1, 1926. 
Pay to the order of Washington Electric 
Co. 

To the Woodridge-Langdon Savings & 
Commercial Bank, Washington, D. C. (3006 
Yost PI. N. E.). 

WOODWARD AND VIETH. 
W. W. WOODWARD. 
KENNETH VIETH. 


10. Thos. A. Jameson Company. 

No. 864. Washington, D. C., June 11,1926. 
Pay to the order of Washington Electric 
Co. 

To the Federal-American National Bank 
of Washington, D. C. 

For Quincy St. 

THOS. A. JAMESON. 


11. Chevy Chase Savings Bank. 

Washington, D. C., June 14,1926. No. 1165. 

Pay to the order of Washington Electric 
Co. 

WM. E. GORE. 
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12. No. 1246. Washington, D. C., June 
14, 1926. 

Pay to the order of Washington Electric 
Co. 

To the Woodridge-Langdon Savings & 
Commercial Bank, Washington, D. C. 


SARAH E. PFAN. 


13. The Commercial National Bank. 

No. —. Washington, D. C., June 15,1926. 
Pay to the order of Washington Electric 
Co. 


35.00 


47.50 


150.00 


68.00 


66.00 


F. SONNEMANN. 


NORTH CAPITOL SAVINGS BANK 
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14. No. 2857. Washington, D. C., June 18, 

1926. 100.82 

902 Jeff PI. 

5320-22 9th St. I 

Pay to the order of Washington Electric 
Co. | 

To the Federal-American National Bank 
of Washington, D. C. i 

J. E. DOUGLASS. 

15. No. 2858. Washington, D. C., Jun4 18, 

1926. | 26.25 

y 2 chg. ! 

5723 9th St. 

Job 4. 

Pay to the order of Washington Electric 
Co. # # ! 

To the Federal-American National Bank 
of Washington, D. C. ! 

J. E. DOUGLASS. 

16. No. 994. Washington, D. C., June 18,1926. 26.25 

y 2 charge. • I 

5723 9th St. 

Job 4. I 

Pay to the order of Washington Electric 
Co. # j 

To the Federal-American National IBank 
of Washington, D. C. ! 

DOUGLASS & PHILLIPS, INC. 

By J. E. DOUGLASS, 

Construction Department. 

i 

17. Thos. A. Jameson Company, j 

j 

No. 880. Washington, D. C., June 19,1926. 47.50 

Pay to the order of Washington Electric 
Co. | 

To the Federal-American National Bank 
of Washington, D. C. 

For Quincy St. i 

THOS. A. JAMESON. 

r 


l 




8 CHARLES D. KENNEY, TRADING, ETC., YS. 

18. The Riggs National Bank, 14th Street and 

Park Road Office. 


No. 93. Washington, D. C., June 24,1926. 
Pay to the order of Washington Electric 
Co. 

J. J. HENSLEY. 

(Claim upon the same was withdrawn by 
the plaintiff at the commencement of the 
trial.) 

7 19. Thos. A. Jameson Co. 


No. 792. Washington, D. C., June 25,1926. 
Pay to the order of Washington Electric 
Co. 

Pot. Ave. 

To Lincoln National Bank, Washington, 

D. C. 

THOS. A. JAMESON. 


20 The First National Bank of Hyattsville. 
Hyattsville, Md., July 30, 1926. No. 151. 
Pay to the order of Washington Electric 
Co. 

NEVA L. JAMES. 

21. Bank of Bowie, Bowie, Md. 

Washington, D. C., Aug. 11th, 1926. No. —. 

Pay to the order of Washington Electric 
Co. 

• E. S. RIGOLI. 


22. The Farmers and Mechanics National Bank 

of Georgetown. 

Washington, D. C., August 24,1926. No. 274. 

Pay to the order of Washington Electric 
Co. 

GEO. E. PRTJETT. 


68.25 


42.50 


50.00 


55.33 


100.00 



NORTH CAPITOL SAVINGS BANK. 
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i 

I 
I 

i 

i 

i 

23. Federal-American National Bank. 

of Washington, D. C., 8/26,1926. ! 
Pay to the order of Washington Electric 
Co. | 

No. 1470. | 

D. M. EARLL. 

| 

24. Southern Maryland Trust Company, j 

Seat Pleasant, Md., Sept. 4,1926. No. —.! 
Pay to the order of Washington Electric 
Co. 

For payment in full to date. 

TINA F. JOSEYj 




108.80 


20.35 


(Claim upon the same was withdrawn by 
the plaintiff at the commencement of the 
trial.) 

j 

25. North Capitol Savings Bank. 

i 

Washington, D. C., September 11, 192^. 

No. 86. ! 1.95 

Pay to the order of Washington Electric 
Company. 

H. M. SAGEfl. 


26. Park Savings Bank. 


Washington, D. C., Sept. 30,1926. No. 20$. 154.00 

Pay to the order of Washington Electric 
Co. (Cypress & meadow Lane). ! 

DOROTHY B. WARRE^f. 

27. No. 964. Washington, D. C., Oct. 12,1926. 29.82 

Pay to the order of Washington Electric 
Co. | 

Brookland Branch, Merchants Bank and 
Trust Company, Washington, D. C. 

CARROLL P. CARPENTER. 


i 
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CHARLES D. KENNEY, TRADING, ETC., VS. 


8 28. Washington, D. C., Oct. 12, 1926. 

No. 280. 

Pay to the order of Washington Electric 
Co. One Hundred & Sixteen and 20/100th- 
Dollars. 

Brookland Branch Merchants Bank & 
Trust Company, Washington, D. C. 

A. JEFFERY. 

29. Park Savings Bank. 

Washington, D. C., Oct. 13,1926. No. 291. 
Pay to the order of Washington Electric 
Co. One Hundred Fifty Dollars. 

J. 0. SPANOGLE. 

30. Thomas A. Jameson Co. 

Washington, D. C., Oct. 19,1926. No. 3187. 

Pay to the order of Washington Electric 
Sales Co. Exactly Seventy-Five Dollars 00 
Cents Exactly. 

To Central Branch, American Security & 
Trust Company, Seventh Street & Massa¬ 
chusetts Avenue, N. W., Washington, D. C. 

THOS. A. JAMESON, 

President . 

31. Washington, D. C., Oct. 19,1926. No. 1253. 

Pay to the order of Washington Electric 
Co. Ninety-five and 32/100ths Dollars. 

Central Branch, American Security & 
Trust Companv, Washington, D. C. 

EDWARD R. BATEMAN. 

32. Hyattsville, Md., Nov. 3, 1926. No. 1464. 
Pay to the order of Washington Electric 

Co. x$73 and 82 cts.x Dollars. 

The First National Bank, Hyattsville, Md. 

CLIFFORD E. GASCH. 


116.20 


150.00 


75.00 


95.32 


73.82 


I 


NORTH CAPITOL SAVINGS BANK. j 11 

j 

j 

33. The Commercial National Bank. ! 

i 

Washington, D. C., Nov. 6,1926. No. 1193. j 200.00 
Pay to the order of Washington Electric 
Company Two Hundred and OO/lOOths Dol¬ 
lars. ! 

Z. T. GOLDSMITH. 

F. E. WHITE. j 

i 

34. Washington, D. C., Nov. 9th, 1926. No. 2748.! 30.87 

Pay to the order of Washington Electric 
Company Thirty and 87/100ths Dollars. 

Security Savings & Commercial Bank, 
Washington, D. C. i 

H. M. SAGER.| 

i 

j • 

35. Washington, D. C., Nov. 13,1926. No. 1320. 35.00 

Pay to the order of Washington Electric 
Company, Woodward & Vieth, $35 and 00 
cts. Dollars. 

To the Woodridge-Langdon Savings j & 
Commercial Bank, Washington D. C. ! 

WOODWARD AND VEITH1 
W. W. WOODWARD. I 

KENNETH VIETH. i 

i 

i 

9 36. Thomas A. Jameson Co. 

I 

Washington, D. C., Nov. 19, 1926. No. 920. 24.50 

Pay to the order of Washington Electric 
Co. Twenty-four Dollars 50 cents exactly!. 

To Lincoln National Bank, Washington, 

D. C. 

THOS. A. JAMESON. 

i 

37. Federal-American National Bank. I 

of Washington, D. C., Nov. 29,1926. 4,10 

Pay to the order of Washington Electric 
Co. Four and 10/100ths Dollars. 

No. 1599. j 

D. M. EARLL. 

i 


i 
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CHARLES D. KENNEY, TRADING, ETC., VS. 


38. Park Savings Bank. 

Washington, D. C., Nov. 29, 1926. No. 334. 

Pay to the order of Washington Electric 
Co. Two Hundred Fifty Dollars. 

J. 0. SPANOGLE. 

39. The First National Bank. 

Mt. Bainier, Md., Dec. 6, 1926. No. 27. 
Pay to the order of Washington Electric 
Co. Fifty-one and 75/100ths Dollars. 

NEVA L. JAMES. 

40. National Savings and Trust Company. 

No. —. Washington, D. C., December 
14, 1926. 

Pay to Washington Electric Co. or order 
Thirty-three 50/100ths Dollars. 

MAKY E. NALLE. 

41. Thos. A. Jameson Company. 

Washington, D. C., Dec. 22,1926. No. 1061. 

Pay to the order of Washington Electric 
Co. Exactly Forty-Seven Dollars 50 Cents 
exactly. 

To the Federal-American National Bank, 
of Washington, D. C. 

THOS. A. JAMESON. 

42. Washington, D. C., December 23, 1926. No. 

3852. 

Pay to the order of Washington Electric 
Company Exactly One Hundred Dollars Ex¬ 
actly. 

Merchants Bank & Trust Co., Washington 
D. C. 

M. & R. B. WARKEN, 
By HUGH WARREN. 

(Claim upon the same was withdrawn by 
the plaintiff at the commencement of the 
trial.) 


250.00 


51.75 


33.50 


47.50 


100.00 


NORTH CAPITOL SAVINGS BANK. 
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43. 


The First National Bank. 


Mt. Rainier, Md., Dec. 27, 1926.! 
Pay to the order of Washington Electric 
- Fifty & OO/lOOths Dollars. 

C. M. JAMES.! 


50.00 


10 44. Washington, D. C., December 29,j 

1926. Number 24343. 3.35 

Pay to the order of Washington Electric 
Co. Exactly Three Dollars Thirty-Five 
Cents. I 

To the Commercial National Bank, of 
Washington, D. C. 

D. J. DUNIGAN, INC.] 

By D. J. DUNIGAN, 

President 1 


45. Washington, D. C., Dec. 29th, 1926. No. 

1106. | 13.00 
Pay to the order of Washington Electric 
Co. Thirteen and xx/lOOths Dollars. j 
To Park Savings Bank, Washington, D. C. 

WM. S. JOHNSON!. 

46. The First National Bank. 

Mt. Rainier, Md., Jan. 7,1927. No. 50. 50.00 

Pay to the order of Washington Electric 
— Fifty & OO/lOOths Dollars. j 

C. M. JAMES. 

47. Washington, D. C., Jan. 10,1927. No. 1329. 20.24 

Pay to the order of Washington Electric 
Co. Twenty and 24/100ths Dollars. 

Central Branch, American Security & 

Trust Company, Seventh Street & Massachu¬ 
setts Ave. N. W., Washington, D. C. 

EDWARD R. BATEMAN. 


i 

i 

i 

i 

i 


i 

i 
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48. Washington, D. C., January 10, 1927. No. 

2488. 

Pay to the order of Washington Electric 
Co. The sum of $76 and 55 cts. Dollars. 

To the Potomac Savings Bank, of George¬ 
town, D. C., Washington, D. C. 

L. C. MacPHERSON. 

49. Check No. —. Washington, D. C., Jan. 

15, 1927. 

Pay to the order of Wash. Elect. Co. 
Seventy-Five Dollars. 

To Merchants Bank and Trust Company, 
Fifteenth & H Streets N. W., Washington, 
D. C. 

J. ROLAND JOHNSON. 
On account Elect, work 7542 19th St. N. W. 

50. Washington, D. C., January 15th, 1927. 

No. 7224. 

Pay to the order of Washington Electric 
Co. Exactly One Hundred Twenty-Two Dol¬ 
lars Exactly. 

To Continental Trust Co., Washington, 
D. C. 

M. & R. B. WARREN, 
By HUGH WARREN. 

11 51. D. C. Yaland Co., Denrike Building. 

Washington, D. C., Jan. 18,1927. No. 221. 

Pay to the order of Washington Electric 
Co. Pay $45 and 00 cts. Dollars. 

To The Riggs National Bank, Washing¬ 
ton, D. C. 

J. WEIL, President . 

EARLE J. McCOY, Treasurer . 


76.55 


75.00 


122.00 


45.00 


NORTH CAPITOL SAVINGS BANK. 
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i 

i 


I 
i 

j 
i 

52. ‘ 4 Lewis Homes,” R. B. Lanham, Managed, 

1119 Denrike Bldg., 1010 Vermont Ave. j 

i 

Washington, D. C., Jan. 18,1927. No. 515. j 
Pay to the order of Washington Electric 
Co. Thirty and OO/lOOths Dollars. 

To Bank of Brightwood, Georgia Ave. at 
Colorado Ave., Washington, D. C. 

R. B. LANHAM. 

i 

i 

I 

• _ i 

53. The Franklin National Bank. 

i 

Washington, D. C., January 20,1927. No. 77j 
Pay to the order of Washington Electric 
Co. Fifty-five and OO/lOOths Dollars. 

SINA FREEDj 

i 

54. National Metropolitan Bank of Washington. 

i 

Washington, D. C., Jan 21, 1927. No. 50. 
Pay to the order of Washington Electric 
Co. Seventy-five and no/lOOths Dollars. 

A. HANNA AYOTJB. 

55. Washington, D. C., Jan. 24,1927. No. 691|. 

Pay to the order of Washington Electric 
Sales Co. Exactly Seventy-five Dollars! 00 
Cents Exactly. 

To Security Savings & Commercial Bank, 
Ninth and G Streets Northwest, Washington, 
DC ! 

THOMAS A. JAMESON CO. 
THOS. A. JAMESON. j 

j 

56. Washington, D. C., January 28, 1927. No. 

24656. 

Pay to the order of Washington Electric 
Co.; Exactly One Hundred Twenty-Four 
Dollars. 

To the Commercial National Bank! of 
Washington, D. C. j 

D. J. DUNIGAN, INC., 
By D. J. DUNIGAN, Pres. 


i 

i 


i 


30.00 


55.00 


75.00 


75.00 


124.00 
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57. Prince Georges Bank, Mt. Rainier Branch. 

Mt. Rainier, Md., Feb. 5, 1927. No. 83. 
Pay io the order of Washington Electric 
Co. Fifty and no/lOOths Dollars. 

I A. HANNA AYOUB. 

12 58. Washington Mechanics Savings Bank, 

Eighth & G Streets Southeast. 

Check No. —. Washington, D. C. 2-7-1927. 
Pay to the order of Washington Elec. Co. 
Ten and OO/lOOths Dollars. 

PASQUALE ERRICO. 

59. Liberty National Bank of Washington. 

Washington, D. C., February 17,1927. No. 
506. 

Pay to the order of Washington Electric 
Company One Hundred Forty-One Dollars 
Fifty cents only. 

SPINK CONSTRUCTION COMPANY. 
GEO. H. SPINK. 

60. Washington, D. C., Feb. 18, 1927. No. 744. 

Pay to the order of Washington Electric 
Co. Exactly Ninety-Five Dollars 00 cents 
exactly. 

To Security Savings & Commercial Bank, 
Ninth and G Streets, Northwest, Wash¬ 
ington, D. C. 

THOMAS A. JAMESON CO. 
THOS. A. JAMESON. 

61. Northeast Branch American Security & Trust 

Company, Eighth and H Streets N. E. 

Washington, D. C., Feb. 21, 1927. No. 123. 

Pay to the order of Washington Electric 
Co. One Hundred & Twenty-five Dollars. 

HUGH A. KANE. 


50.00 


10.00 


141.50 


95.00 


125.00 


NORTH CAPITOL SAVINGS BANK, 
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62. Washington, D. C., Feb. 24,1927. No. 749. 

Pay to the order of Washington Electric 
Sales Co. One Hundred Ninety-Six Dollars 
00 cents exactly. 

To Security Savings & Commercial Bank 
Ninth and G Streets Northwest, Washing¬ 
ton, D. C. 

THOMAS A. JAMESON CO. 

THOS. A. JAMESON. j 

63. Washington, D. C., Feb. 25,1927. No. 756. 

Pay to the order of Washington Electric 
Co. Exactly Ninety-Five Dollars 00 cents 
Exactly. 

To Security Savings & Commercial Sank, 
Ninth and G Streets Northwest, Washing¬ 
ton, D. C. 

THOMAS A. JAMESON CO. 

THOS. A. JAMESON. 

i 

j 

64. Washington, D. C., March 1, 1927. No. 3546. 

Pay to the order of Washington Electric 
Co. Exactly Forty-Two Dollars 50 cent$ Ex¬ 
actly. 

To Central Branch, American Security & 
Trust Company, Seventh Street & Massa¬ 
chusetts Ave. N. W., Washington, D. C; 

THOS. A. JAMESON. 

T 

13 65. Washington, D. C., March 1, 1&27. 

No. 3547. j 

Pay to the order of Washington Electric 
Sales Co. Exactly One Hundred Dollars 00 
cents Exactly. j 

To Central Branch, American Security & 
Trust Company, Seventh Street & Massa¬ 
chusetts Ave. N. W., Washington, D. C. 

THOS. A. JAMESON. 

j 

2—5485a 


196.00 


95.00 


42.50 


100.00 
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66. Washington, D. C., March 3,1927. No. 24971. 

Pay to the order of Washington Electric 
Co. Exactly Ten Dollars Fourteen Cents. 

To the Commercial National Bank of 
Washington, D. C. 

D. J. DUNIGAN, INC., 

! By D. J. DUNIGAN, President . 

67. Washington, D. C., March 3,1927. No. 774. 

Pay to the order of Washington Electric 
Co. Exactly One Hundred Eighty-Three 
Dollars 00 cents. 

To Security Savings & Commercial Bank, 
Ninth and G Streets N. W., Washington, D. C. 

THOMAS A. JAMESON CO. 

THOS. A. JAMESON. 

68. Washington, D. C., March 8,1927. No. 791. 

Pay to the order of Washington Electric 
Sales Co. Exactly Two Hundred Dollars 00 
cents exactly. 

To Security Savings & Commercial Bank, 
Ninth and G Streets Northwest, Washington, 
D. C. 

THOMAS A. JAMESON CO. 

THOS. A. JAMESON. 

69. Liberty National Bank of Washington. 

Washington, D. C., Mar. 9, 1927. No. 528. 

Pay to the order of Washington Electric 
Co. Seventy-Six Dollars only. 

SPINK CONSTRUCTION CO. 

GEO. H. SPINK. 

70. Washington Mechanics Savings Bank, 

Eighth & G Streets Southeast. 

Washington, D. C., March 11, 1927. 

Pay to the order of Washington Electric 
Co. Ten Dollars. 


10.14 


183.00 


200.00 


76.00 


10.00 


PASQUALE ERRICO. 


I 
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14 71. Washington, D. C., March 11, 1927. 

No. 807. 

Pay to the order of Washington Electric 
Co. Exactly Ninety-Five Dollars 00 cents. 

To Security Savings & Commercial B&nk, 
Ninth and G Streets Northwest, Washington, 
D. C. 

THOMAS A. JAMESON CQ. 
THOS. A. JAMESON. 

i 

i 

72. National Metropolitan Bank of Washington. 

Washington, D. C., Mar. 12, 1927. N6. 
37461. | 

Pay to the order of Washington Electf Co. 
One Hundred Dollars. i 

MAURICE FITZGERALD, \ 

Per JOSEPH T. FITZGERALD, AUy. 

73. Washington, D. C., March 15,1927. No. 816. 

Pay to the order of Washington Electric 
Co. Exactly One Hundred Forty-Two Dol¬ 
lars 50 cents. ! 

To Security Savings & Commercial Bank, 
Ninth and G Streets Northwest, Washiiigton, 
D. C. ! 

THOMAS A. JAMESON CO. 
THOS. A. JAMESON. 

i 

74. Washington, D. C., March 15,1927. No. 9280. 

Pay to the order of Washington Electric 
Company Twelve Dollars Seventy Cents. 

To The Commercial National Bapk of 
Washington, D. C. j 

NICHOLSON & COMPANY, 

By LEONARD L. NICHOLSON. 

75. Washington, D. C., 3-17-1927. No. 3495. 
•Pay to the order of Washington Electric 

Co. Exactly Ninety-eight Dollars eighteen 
cents. 

To the Federal-American National Bank 
of Washington, D. C. 

J. E. DOUGLASS. 

i 

i 

j 

i 

_ i 
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95.00 


100.00 


142.50 


12.70 


98.18 
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76. Washington Loan & Trust Company. 

Check No. —. Washington, D. C., March 
19, 1927. 

Pay to the order of Washington Electric 
Co. Ten and OO/lOOths Dollars and charge 
the same to the account of Book No. 75300. 

HELEN T. WERTH. 

15 77. Federal-American National Bank. 

of Washington, D. C., March 19,1927. No. 6. 

Pay to the order of Washington Electric 
Co. Exactly One Hundred Dollars Exactly. 

M. & R. B. WARREN, 
By B. S. WARREN, Jr. 

(Claim upon the same was withdrawn by 
the plaintiff at the commencement of the 
trial.) 

78. Merchants Bank and Trust Company, Fif¬ 

teenth & H Streets N. W. 

Washington, D. C., March 19,1927. No. 2858. 

Pay to the order of Wash. Elec. Co. One 
Hundred and OO/lOOths Dollars. 

! WALTER A. DUNIGAN. 

79. Washington, D. C., March 21,1927. No. 1275. 

Pay to the order of Washington Electric 
Co. Forty-one and OO/lOOths Dollars. 

To Security Savings & Commercial Bank, 
Ninth and G Streets Northwest, Washington, 
D. C. 

ROBERT E. KLINE, Jr. 

80. Thomas A. Jameson Co. 

Washington, D. C., March 23,1927. No. 2557. 

Pay to the order of Washington Electric 
Co. Exactly Fifty Seven Dollars 50 cents. 

To American Security & Trust Company, 
Central Branch, Seventh Street & Massa¬ 
chusetts Ave. N. W., Washington, D. C. 

THOS. A. JAMESON, President 


10.00 


100.00 


100.00 


41.00 


57.50 


I 

1 

NORTH CAPITOL SAVINGS BANK. 

81. Washington, D. C., March 23, 1927. No] 

73847. 

Pay to the order of Washington Elec. Co. 
Sixty Five Dollars. j 

To The National Bank of Washington, 
Washington, D. C. i 

JOHN SCRIVENER & BROi, 
By JOHN SCRIVENER. 

82. Merchants Bank & Trust Company, Fif¬ 

teenth & H Streets N. W. i 
Washington, D. C., March 26,1927. No. 2873. 

i 

i 

Pay to the order of Wash. Electric Co. 
One Hundred Two and 74/100ths Dollars. 

WALTER A. DUNIGAN. 

83. Washington, D. C., Mar. 26, 1927. No. 373. 

Pay to the order of Washington Electric 
Co. One Hundred Dollars. 

To the Federal-American National l^ank 
of Washington, D. C. j 

J. J. JAMES. 

j 

16 84. Thomas A. Jameson Co. 

l 

i 

Washington, D. C., March 28, 1927. No. 
2579. j 

Pay to the order of Washington Electric 
Sales Co. Seventy Five and 00 cents Exactly. 

To Central Branch, American Security & 
Trust Company, Seventh Street & Massa¬ 
chusetts Ave. N. W., Washington, D. Ci 

THOS. A. JAMESON. 

1 

2 

85. Washington, D. C., Mar. 29,1927. No. 1295. 
Pay to the order of Washington Electric 
Co. Eighty-two and OO/lOOths Dollars, j 
Security Savings & Commercial Bank, 
Washington, D. C. 

ROBERT E. KLINE, 'Jr. 

i 


i 


i 
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102.74 

100.00 
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86. Washington, D. C., March 30,1927. No. 1313. 133.00 

Pay to the order of Washington Electric 
Co. One Hundred and thirty-three no/lOOths 
Dollars. 

District National Bank, of Washington, 

D. C. 

I JACOBSON BROS., 

! By EDWIN JACOBSON. 

87. National Metropolitan Bank of Washington. 

Washington, D. C., Mar. 31st, 1927. No. 

37569. 91.80 

Pay to the order of Washington Elect. Co. 
Ninety-one Dollars Eighty Cents. 

MAURICE FITZGERALD, 

Per JOSEPH T. FITZGERALD, Atty. 

88. Merchants Bank and Trust Company, Fif¬ 

teenth & H Streets N. W. 

Washington, D. C., April 2, 1927. No. —. 37.40 

Pay to the order of Wash. Elec. Co. 
Thirty-Seven 40/100ths Dollars. 

ARCHIE STRAUB. 

89. The Riggs National Bank, 14th Street and 

Park Road Office. 

Washington, D. C., Apr. 4, 1927. No. 113. 40.00 

Pay to the order of Washington Electric 
Co. Forty no/lOOths Dollars. 

T. C. DOWNING. 

90. Washington, D. C., April 5, 1927. No. 382. 175.00 

Pay to the order of Washington Electric 
Co. One Hundred and Seventy-Five Dollars. 

To the Federal-American National Bank 
of Washington, D. C. 

J. J. JAMES. 

17 91. Thomas A. Jameson Co. 


Washington, D. C., Apr. 5,1927. No. 836. 
Pay to the order of Washington Electric 
Co. Seventy-Six Dollars 03 cents exactly. 


76.03 
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District National Bank of Washington, 

D. C. 

THOS. A. JAMESQN. 

92. Washington, D. C., April 7, 1927. No. 14051 29.34 

Pay to the order of Washington Electric 
Company Twenty-nine and 34/100ths dol¬ 
lars. 

Central Branch, American Security & 

Trust Company, Seventh Street & Massachu¬ 
setts Ave. N. W., Washington, D. C. 

EDWARD R. BATEMAN. 

i 

93. Thomas A. Jameson Co. 

i 

Washington, D. C., April 7, 1927. No. 2617. 95.00 

Pay to the order of Washington Electric 
Co. Exactly Ninety-five Dollars 00 cents ex¬ 
actly. 

To Central Branch, American Security & 

Trust Company, Seventh Street & Massachu¬ 
setts Ave. N. W., Washington, D. C. 

THOS. A. JAMESON. 

j 

94. Washington, D. C., 4/8/1927. No. 2427. 12.00 

Pay to the order of Washington Electric 

Co. Twelve Dollars. 

To Lincoln National Bank, Washington, 

D. C. 

C. T. LACS'. 

i 

j 

95. Washington, D. C., Apr. 8, 1927. No. 1312. 41.00 

Pay to the order of Washington Electric 
Co. Forty-one OO/lOOths Dollars. j 

Security Savings & Commercial Bank, 

Ninth and G Streets Northwest, Washing¬ 
ton, D. C. i 

ROBERT E. KLINE, Jr. 


Total amount of checks cashed$7,519.85 

With interest at the rate of 6% per annum from April 
8,1927 and costs of this suit. 

F. B. HOFFMAN, 
Attorney for Plaintiff . 


l 

i 
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18 Pleas . 

Filed June 1, 1928. 

####**# 

1. For a Plea to the first count of the Amended Declara¬ 
tion herein, the defendant admits that it came into pos¬ 
session of the checks referred to in said first count; it 
admits that it collected the proceeds thereof from the 
banks upon which said checks were drawn; it denies that 
the said checks were cashed by it upon the unauthorized 
endorsement of the plaintiff, and it denies that the pro¬ 
ceeds of said check- were paid to a person not authorized 
to receive the same, but on the contrary this defendant 
avers that the employee who endorsed the said checks was 
authorized to do so by the plaintiff, and was authorized to 
collect the proceeds thereof, and to use the same in fur¬ 
therance of the plaintiff’s business. 

2. For a Plea to the second count of the Declaration, 
the defendant admits that plaintiff came into possession 
of the checks referred to therein; all the other allegations 
of said second count are denied, by this defendant; and 
defendant further says that the said checks were nego¬ 
tiated to it by the plaintiff through his duly authorized 
agent and employee in the regular course of business, and 
that it cashed the said checks for the plaintiff through said 
agent. 

3. For a further Plea to the Declaration, and each count 
thereof, this defendant says that the employee referred to 
therein was entrusted by the plaintiff with the collection 
of his accounts, the keeping of his books and records, and 
the transaction of his banking business; that the said 
plaintiff left his passbook, which contained a record of 
his deposits, to be balanced at various times during the 

period referred to in said Declaration, or received 

19 during the same period a statement from this de¬ 
fendant showing the state of his account as shown 

by the books of the defendant, and said passbook when 
balanced was returned to the plaintiff with the cancelled 
vouchers, and the balance shown upon said passbook, or 
upon the statement furnished by the defendant, gave notice 
to plaintiff that the checks referred to in the Declaration 
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had been cashed by said employee and not deposited to 
plaintiff’s account, but said balance was accepted and re¬ 
tained by the plaintiff without protest or exception for 
many months, and became an account stated befjween plain¬ 
tiff and the defendant. 


• *#•## 




5. For a further Plea defendant says that’ at various 
times after the employee mentioned in the j'Declaration 
began the alleged forgeries, that the plaintiff l&ft his pass¬ 
book with the defendant to be balanced, and the same was 
balanced and returned to the plaintiff, with cancelled 
vouchers, and a true statement of the plaintiff’s account as 
shown by the books and records of the defendant; that 
thereupon it became and was the duty of th4 plaintiff to 
examine the said account within a reasonable time and 
give to the defendant notice of any objections!thereto; but 
the plaintiff failed to examine the said accouht and failed 
to give to the defendant notice of any objections to the 
same for many months thereafter, by reason iof which the 
said employee continued his alleged forgeries; and defend¬ 
ant says that the plaintiff is now estopped fifom question¬ 
ing the state of his account with the defendant and from 
maintaining this suit on account of said checks to which 
his name is alleged to have been forged, or ! the proceeds 
thereof. j 


6. For a further Plea defendant says that at vari- 
20 ous times after the employee mentioned in the Dec¬ 
laration began the alleged forgeries, that the plain¬ 
tiff through his said employee left his passbook with the 
defendant to be balanced, and the same was: balanced and 
returned to the plaintiff, with cancelled vouchers, and a 
true statement of the plaintiff’s account as |shown by the 
books and records of the defendant; that thereupon the 
plaintiff delegated the said employee to make the examina¬ 
tion of the state of his account with the defendant as shown 
by the balanced passbook and its statement, but the plain¬ 
tiff did not use reasonable care and diligence in supervis¬ 
ing the conduct of the said employee in th&t regard, and 
never at any time checked the work of said employee with 
reference to the said bank account; and defendant says 
that prior to the time that the said employee began his 
alleged forgeries that the plaintiff was advised that said 

i 

I 
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employee had been discharged from his position with a 
local banking institution for misappropriating funds of 
said institution and for falsifying the accounts of some of 
its depositors, and during the period of time covered by 
the alleged forgeries the plaintiff had personal knowledge 
of the fact that the said employee was making daily bets 
on the horse races, and using plaintiff’s telephone facili¬ 
ties for that purpose; that the said plaintiff did not at any 
time give notice to the defendant of any objections to the 
statement of account rendered by it as shown by the bal¬ 
anced passbook, and by failing to use reasonable diligence 
in supervising the conduct and work of said employee he 
enabled said employee to continue his alleged forgeries, 
and led the defendant to believe that the said employee had 
authority to endorse the said check- for the plaintiff, and 
defendant says that the plaintiff is therefore estopped 
from questioning the state of his account with the 
21 defendant and from maintaining this suit, on ac¬ 
count of said checks, to which his name is alleged to 
have been forged, or the proceeds thereof. 

: BURKART & QUINN, 

HENRY I. QUINN, 

Attorneys for Defendant . 

Amended Fourth Plea . 

Filed July 7, 1928. 

• *#•#*• 

For an Amended Fourth Plea to the Declaration, and 
each count thereof, the defendant says that during the 
month of April, 1927, the plaintiff discovered that the em¬ 
ployee referred to in the Declaration had converted to 
his own use the proceeds of the checks referred to in said 
Declaration, or a portion of said proceeds, instead of de¬ 
positing the same to the plaintiff’s account with the de¬ 
fendant, or using the same in the transaction of the plain¬ 
tiff’s business, and he, the plaintiff, without giving any 
notice to this defendant of the alleged unauthorized actions 
of the said employee, or making any demand upon the 
defendant for reimbursement on account of the said checks 
cashed by the said employee, made a full and complete 
settlement with the said employee who turned over all of 
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his available assets to the plaintiff, and agreed to make 
monthly payments until the entire amount collected had 
been paid, and the plaintiff agreed to continue! him in his 
employ thereafter; that the said plaintiff accepted the 
said assets of the said employee, and his promise to make 
monthly payments in full settlement of the claim which 
he then had by reason of the alleged unauthorized 

22 endorsement of said checks and collection of the 
same, and agreed with said employee not to make 

any demand upon this defendant by reason of said trans¬ 
actions, or to notify this defendant of the Unauthorized 
actions of said employee with reference to said checks, and 
the proceeds thereof; and the defendant sajys that the 
plaintiff thereby ratified and confirmed the ajction of the 
said employee with reference to said checks,; and is now 
estopped from maintaining this suit against! the defend¬ 
ant on account of said checks, or the proceeds thereof. 

BURKART & QUINN, 
HENRY I. QUINN, 

Attorneys for defendant. 

I 

Supreme Court of the District of Columbia. 

Friday, May 8,1931. 

Session resumed pursuant to adjournment!, Hon. F. L. 

Siddons, Justice, presiding. j 

! 

• * * • * # j • 

j 

Come again the parties hereto, in manner ; as aforesaid, 
and the same jury that was respited yesterday, and after 
this cause is fully heard and given to the jpry in charge, 
they upon their oath by direction of the Court say they 
find in favor of the defendant. Whereupon, it being 
agreed between the said attorneys that judgment may now 
be entered on this verdict, it is so ordered. | 

Wherefore it is considered that plaintiff; take nothing 
by this action, that defendant go hence without day, be 
for nothing held, and recover of plaintiff its costs of de¬ 
fense to be taxed by the clerk, and have execution 

23 thereof. 

From the foregoing judgment the plaintiff by his 
said attorneys in open Court notes an appeal to the Court 
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of Appeals; of the District of Columbia; whereupon, the 
maximum of an .undertaking for costs is hereby fixed in the 
sum of One Hundred Dollars, with leave to deposit the 
sum of Fifty Dollars with the Clerk in lieu thereof. 

Memoranda. 

May 25, 1931.—Undertaking on appeal, $100, approved 
and filed. 

Proposed Bill of Exceptions filed. 

Assignment of Errors on Behalf of Plaintiff. 

Filed June 16, 1931. 

*#•••** 


The plaintiff assigns the following errors committed by 
the trial court: 

1. The Court erred in granting the motion of the de¬ 
fendant to direct a verdict for the defendant on all of the 
evidence in the case. 

2. The Court erred in directing a verdict for the de¬ 
fendant on the ground that the plaintiff held out Yeager 
as his agent with apparent authority to endorse and cash 
checks. 

3. The Court erred in directing a verdict for the de¬ 
fendant upon the theory that there was a settlement be¬ 
tween the plaintiff and Yeager which settlement was a 
bar to the plaintiff’s recovery against the defendant. 

4. The Court erred in directing a verdict for the de¬ 
fendant on the ground that the plaintiff ratified the act of 
Yeager in endorsing and cashing checks and that such 

ratification was a bar to the plaintiff’s recovery 
24 against the defendant. 

5. The Court erred in holding, as a matter of law, 
that Yeager was the agent of the plaintiff with the author¬ 
ity to endorse and cash checks; that this question should 
have been submitted to the jury. 

6. The Court erred in holding, as a matter of law, that 
the plaintiff ratified the acts of Yeager in endorsing and 
cashing checks; that this question should have been sub¬ 
mitted to the jury. 
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7. The Court erred in requiring the plaintiff to state, 
over the objection of his counsel, whether he ghve any in¬ 
structions to the bank concerning the endorsement of cus¬ 
tomers’ checks. 

8. The Court erred in admitting in evidence, over the 
objection of the plaintiff, certain checks endorsed by 
Yeager without it first having been shown thatisaid checks 
were cashed. 

9. The Court erred in permitting Ralph Kbnney, over 
the objection of the plaintiff, to testify that he, his sister 
and the plaintiff cashed checks of customers payable to 
the Washington Electric Company, that said checks would 
be endorsed “Washington Electric Company” by his name 
or by his sister’s name, and would be cashed t>y the bank. 

10. The Court erred in admitting in evidence, over the 
objection of the plaintiff, deposit slips shewing with¬ 
drawals of a portion of the deposit without requiring that 
the checks which were deposited be also received in evi¬ 
dence. 

11. The Court erred in permitting the defendants’ wit¬ 

ness, over the objection of the plaintiff, to testify as to 
former troubles of Yeager. ! 

12. The Court erred in admitting in evidence, over the 
objection of the plaintiff, testimony to the effect that 

25 Yeager bet on horse races. 

13. The Court erred in admitting evidence over 
the objection of the plaintiff. 

14. The Court erred in refusing to grant tjie plaintiff’s 
motion that the deposit slips which had been received in 
evidence, over the objection of the plaintiff^ be stricken 
out upon the ground that there was no showing that the 
checks which accompanied said slips had nc(t been prop¬ 
erly endorsed by Charles D. Kenney. 

15. The Court erred, over the objection and exception 

of the plaintiff, in directing the jury to return a verdict 
for the defendant. ! 

FRANK B. HOFFMAN, 
FRANCIS W. HILL, Jr., 

Attorneys for Plaintiff. 

I 

Copy received this 15th day of June, 1931J 

HENRY I. QUINN, 

Attorney foti Defendant . 


i 
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Memorandum . 

June 19, 1931.—Proposed Bill of Exceptions submitted. 
26 Supreme Court of the District of Columbia. 

Friday, July 10, 1931. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 


Come now the parties hereto by their respective attor¬ 
neys of record and pray the Court to sign and make of 
record nunc pro tunc the Bill of Exceptions heretofore 
submitted, which is accordingly done this 10th day of July, 
1931. 

BAILEY, 

Justice . 


Designation of Record. 

Filed June 2, 1931. 

• •*•••• 

The plaintiff, having perfected an appeal herein to the 
Court of Appeals of the District of Columbia on the 25th 
day of May, 1931, hereby requests the Clerk of the Su¬ 
preme Court of the District of Columbia to prepare, at 
plaintiff’s expense, a transcript of the record on appeal, 
including therein the following papers and proceedings, 
namely: 

1. The Declaration as finally amended, to wit, counts 1 
and 2. 

2. The Bill of Particulars for First and Second Counts, 
to wit, pages 1 to 13, both inclusive, of the Bill of Par¬ 
ticulars, with the notation upon items 2, 18, 24, 42 and 77, 
that claim upon the same was withdrawn by the plaintiff 
at the commencement of the trial. 

3. The pleas of the defendant as finally amended, to wit, 

pleas 1, 2, 3, amended 4th plea, 5th and 6th pleas. 

27 4. Minute entry of the verdict of the jury and 

judgment entered thereon. 
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5. Memorandum: Costs bond on appeal, approved and 
filed by plaintiff. 

6. Assignment of errors. 

7. Clerk’s certificate. 

8. Memorandum: Bill of Exceptions filed, submitted and 
settled. 

9. This Designation. 

FRANK B. HOFFMAN, 

F. W. HILL, Jr., j 

Attorneys for Plaintiff . 

Henry I. Quinn, Esq., ! 

Attorney for Defendant: 

Please take notice that the foregoing Designation of 
Record will be filed in the above-entitled causej 

FRANK B. HOFFMAN, 

F. W. HILL, Jr., 

Attorneys for ! Plaintiff . 

Copy of foregoing received this 1st day of June, 1931. 

BURKART & QUINN, 
HENRY I. QUINN, 

Attorneys for Defendant . 

28 Supreme Court of the District of Columbia. 

i 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 27, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which i£ made part 
of this transcript, in cause No. 75238 at Law, wherein 
Charles D. Kenny, trading as the “Washington Electric 
Co.,” and as the “Washington Electric Sales Co.,” is 
Plaintiff and North Capitol Savings Bank is Defendant, 
as the same remains upon the files and of rebord in said 
Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 3rd day of September, 1931] 

[Seal, Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 


i 


32 


CHARLES D. KENNEY, TRADING, ETC., VS. 


29 In the Supreme Court of the District of Columbia, 

Holding a Law Court. 

Law. No. 75,238. 

Charles D. Kenney, Trading as the Washington Electric 
Company and as the Washington Electric Sales Com¬ 
pany, Plaintiff, 

vs. 

North Capitol Savings Bank, a Corporation, Defendant. 

Notice of Submission of Bill of Exceptions. 

Filed May 25, 1931. 

To Henry I. Quinn, Esq., 

Colorado Building, 

Washington, D. C., 

Attorney for Defendant: 

Please take notice that the within Bill of Exceptions will 
be called to the attention of and submitted to the Court on 
the 25 day of June, 1931, at 10 o’clock A. M. or as soon 
thereafter 1 as counsel can be heard, for the purpose of hav¬ 
ing the same signed and sealed by the Court. 

FRANK B. HOFFMAN, 

FRANK B. HOFFMAN, 

F. W. HILL, Jr., 

■ FRANCIS W. HILL, Jr., 

Attorneys for Plaintiff , 
Woodward Building , Washington , D. C. 

Service of the foregoing notice and a copy of said Bill 
of Exceptions acknowledged this 25th day of May, 1931. 

HENRY I. QUINN, 

HENRY I. QUINN, 

J. A. B., 

Attorney for Defendant , 
Colorado Building , Washington, D. C . 
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30 In the Supreme Court of the District pf Columbia, 

Holding a Law Court. 

Law. No. 75,238. j 

Charles D. Kenney, Trading as the Washington Electric 
Company and as the Washington Electric Sales Com¬ 
pany, Plaintiff, j 

vs. 

I 

North Capitol Savings Bank, a Corporation, Defendant. 

Bill of Exceptions. I 

Filed May 25, 1931. ! 

Be it remembered, that at the trial of this case before 
Mr. Justice Siddons and a jury, duly empaneled and sworn 
to try the issues herein, which trial began oh May 5, 1931, 
and thereafter was further proceeded with,; 

Whereupon the plaintiff, to maintain the issues upon his 
part joined, the following occurred. 

The plaintiff waived his claims on items 2\ 18, 24, 42 and 
77 in the Bill of Particulars. j 

Whereupon the plaintiff was called as a witness and testi¬ 
fied in substance as follows: 

My name is Charles David Kenney. I am engaged in 
the electric fixtures and wiring business at 928 Eye Street 
N. W., Washington, D. C.; that from January 6, 1926 to 
April 8, 1927, I was operating under two trade names, the 
Washington Electric Company, which tookicare of the fix¬ 
tures department, and the Washington Electric Sales Com¬ 
pany, which took care of the wiring department. I did my 
banking at the North Capitol Savings Bank and have been 
doing business there since 1919. During! the time from 
January 6,1926 to April 8,1927,1 had two laccounts in said 
bank, one, the Washington Electric Company by Charles D. 
Kenney, and two, Charles D. Kenney, “Wiring Account”, 
the second account being for the Washington Electric Sales 
Company. 

Thereupon the attorney for the defendant was asked to 
produce the plaintiff’s signature card atj said bank, and 
said attorney produced said card, j 

31 Whereupon the attorney for the plaintiff pre¬ 
sented to the witness a signature card dated April 

3—5485a 
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6, 1920, reading as follows: “Washington Electric Com¬ 
pany, by Charles D. Kenney”. The witness identified the 
writing “Charles D. Kenney” as being his handwriting, 
and stated that at the time I opened this account I did not 
give the bank any other authority with reference to my 
account. 

Thereupon it was stipulated that the above mentioned 
signature card was the only card which the bank found, and 
it was further stipulated that the signature card for the 
other account provided for the check to be signed by Charles 
D. Kenney. 

The above mentioned signature card was received in evi¬ 
dence. 

Whereupon the witness stated that the bank required 
checks drawn on this account to be signed “Washington 
Electric Company, by Charles D. Kenney”, that is in ex¬ 
actly the same manner as the signature card. I did not 
authorize the defendant bank to cash any checks made pay¬ 
able to the Washington Electric Company and endorsed 
“Washington Electric Company, by Neal A. Yeager”, 
nor did I authorize the bank to cash any checks payable to 
the Washington Electric Company, which were endorsed 
“Washington Electric Company, by Charles D. Kenney” 
when the words “Charles D. Kenney” were in the hand¬ 
writing of Neal A. Yeager. 

Thereupon the witness was presented a check dated Janu¬ 
ary 6,1926, drawn on the Commercial National Bank to the 
order of Washington Electric Company in the sum of $94.24, 
said check being signed “J. Henry Brown Construction 
Company” and endorsed “Washington Electric Company, 
by Neal A. Yeager”, and the witness stated that this is 
not my endorsement, that it is in the handwriting of Neal 
A. Yeager, that I know Yeager’s writing, that I did not 
authorize him to make said endorsement for the purpose 
of cashing said check. 

Thereupon said check was marked plaintiff’s exhibit 1 
and was received in evidence. 

Thereupon the plaintiff was handed the checks 
32 representing all of the items sued upon with the ex¬ 
ception of those which had been waived by the plain¬ 
tiff to-wit, items 2, 18, 24, 42 and 77, and after examining 
the same, stated that all of the endorsements were in the 
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handwriting of Neal A. Yeager, that is with the exception 
of the fact that in some instances the words “jWashington 
Electric Company” were made by rubber statnp, that the 
signature of the plaintiff does not appear on any of said 
checks, and the witness stated that none of said checks were 
endorsed by Neal A. Yeager and cashed by him with the 
witnesses’ authority or authorization, that jnone of the 
checks bear the endorsement “for collection, only to the 
credit of”, they simply bear the endorsements “Washing¬ 
ton Electric Company by Neal A. Yeager” with the excep¬ 
tion of one check which bears the endorsement “Charles 
D. Kenney” but said words are in the handwriting of Neal 
A. Yeager; that I never authorized Neal A. Yeager to en¬ 
dorse and cash checks for me, that I did not authorize Neal 
A. Yeager to endorse my name upon the checpk number 19 
in the Bill of Particulars; that I did not evqr receive the 
proceeds from any of said checks. 

All of said checks were offered and received in evidence. 

The witness thereupon stated that Yeager tbld me he had 
taken checks and cashed them and appropriated the money 
to his own use, that I then went to different Customers, in¬ 
quired of them as to their accounts and I ^sked for the 
balance due by them, and they got out their cancelled checks, 
checks which they had issued but which I did not know 
existed. I obtained all of the checks which have been re¬ 
ceived in evidence in this manner, that is they were all 
customers ’ checks payable to my order in my trade names; 
the first time I ever saw these checks was when they were 
delivered to me by my customers in the manner above 
stated, that is after they had been endorsed by Yeager, 
cashed by him and cancelled by the banks upon which they 
were drawn. I made demand on the defendant bank for 
the face amount of these checks; I went to see Mr. Michaels, 
the President of the bank in November 1927; I told him 
that I had the checks and made deinand on him, 
33 that is the bank, for payment of the' checks, I told 
him that the endorsements were forgeries, he ad¬ 
vised me to go to see Mr. Rover, who was attorney for the 
bank at that time, a few days later, I went to! see Mr. Rover 
and he said he would not pay the checks; in March, 1928 
I made a written demand upon the bank and set out in 
detail the various checks and their amounts. 
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Thereupon it was stated that the total amount of the 
checks remaining in the suit was $7,060.74, that is this was 
the face value of said checks. 

Whereupon the witness stated that the North Capitol 
Savings Bank never reimbursed me for any of said checks. 

On cross-examination, the witness said in substance: 

I did not authorize the bank to cash checks endorsed by 
Neal A. Yeager. 

Whereupon the witness vras asked if he gave any instruc¬ 
tions one way or the other about endorsing customers’ 
checks, whereupon counsel for the plaintiff then and there 
objected to said questions upon the ground that it should 
first be shown that there was some necessity for giving 
instructions with respect to the endorsements of checks, 
that the signature card gave directions as to the account, 
and then and there duly reserved the right to move to strike 
out the testimony which might be given in response thereto. 

Whereupon the witness answered that I did not give the 
bank any instructions one way or the other as to who 
should endorse customers’ checks, that is for the purpose 
of depositing or for cashing; I am familiar with Thomas 
A. Jameson’s checks and his signature, that Neal A. Yea¬ 
ger came to work for me in January, 1924; that there was 
presented to the witness a check drawn on the North Capi¬ 
tol Savings Bank by Thomas A. Jameson, dated June 27, 
1924, and his attention was directed to the endorsement on 
the back, “Washington Electric Company” which was by 
stamp, and “Neal A. Yeager,” which was in handwriting; 

the witness stated that I authorized that endorse- 
34 ment for the purpose of deposit. 

Whereupon the following occurred: 

Q. Does it say anything on there, “For deposit”? A. 
No. 

Q. It simply says, “Washington Electric Company, by 
Neale A. Yeager.” A. Yes, sir. 

Q. And you provided him with the stamp on which was 
printed, “Washington Electric Company, by” and then a 
blank line? A. The Washington Electric Company’s stamp 
was provided for me to sign my checks. At that time they 
were not printed on the check. 
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Q. But you knew that that stamp was being used for this 
purpose, did you not? A. Yes. 

Q. You yourself had used it for-that purpose, to endorse 
checks ? A. I suppose I had. j 

Q. And you knew that Yeager was taking checks to the 
bank, or taking them from your place of business, with that 
endorsement on them, such as I have shown : you on this 
check? 

I 

The Court: You are speaking of checks oth£r than those 
already in evidence? 

Mr. Quinn: Yes, following it up from the vety beginning. 

Q. You knew that Yeager took checks? A. (Interpos¬ 
ing.) I knew he took checks and endorsed therp by his name 
for my account. 

Q. I say, you knew that he took checks from your place 
of business after having endorsed them just exactly as this 
check is endorsed which I hold in my hand? A. Yes. 

Q. And there is nothing on that check about “For de¬ 
posit”? A. No. | 

i 

i 

35 Whereupon there was presented to the witness 
several checks, the dates of which ranged from June 
27, 1924 to November 19, 1926; the witness I was asked to 
look at the various endorsements on said checks and to 
state whether or not he authorized the samO; the witness 
stated that one particular check says “for deposit”, that 
one particular check is made out to the Washington Sales 
Company and was endorsed “Washington Electric Com¬ 
pany”, I got the money on that check, the; bank did not 
notice very carefully how they were endorsed, said en¬ 
dorsements were made with my permission !by Yeager. 

W'hereupon counsel for the plaintiff renewed his objec¬ 
tions to the questions about each of said checks, upon the 
ground that the fact that a check was endorsed in a par¬ 
ticular manner had no bearing upon the authority of Yeager 
unless it was shown that Yeager cashed said checks; the 
Court overruled the objections of the plaintiff, to which 
ruling the plaintiff then and there excepted, and said ex¬ 
ception was allowed and noted. 

Whereupon the witness’s attention was invited to certain 
checks, one of which checks had the endorsement “Wash¬ 
ington Electric Company, by “Neal A. Yeager”, the name 

i 
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of the company being by stamp and the name “Neal A. 
Yeager” being written in long hand, the witness stated that 
I authorized said endorsement for the purpose of deposit, 
he was asked if there was anything about deposit on the 
checks and he said “No” but I had an understanding with 
the bank for deposit, he was then asked if he did not pre¬ 
viously testify that he did not tell the bank anything one 
way or the other about endorsement on checks whether for 
deposit or cashing, and he answered “except the signature 
card.’ ’ 

The witness’s attention was then directed to the paying 
teller’s stamp on the face of one check and was asked if 
he did not know that said stamp shows that the check was 
cashed at the North Capitol Savings Bank, and he answered 
that some checks had it on and some did not, that after 
his trouble arose the bank told him that said stamp 
36 indicated that the check was paid. 

The witness was shown some of the check- which 
had been offered and received in evidence in his behalf, 
and he was asked if the first two did not have the paying 
teller’s stamp upon them, to which question he answered 
yes, that some of said checks have the paying teller’s stamp 
upon them and some have not. 

Thereupon the attorney for the defendant exhibited to 
the jury certain other checks with the paying teller’s stamp 
on the face of them, some of which checks were endorsed 
“Washington Electric Company, by Neal A. Yeager”, two 
of said checks were endorsed by stamp and by hand writ¬ 
ing. The defendant offered said checks in evidence, to 
which the plaintiff objected, upon the ground that there is 
no proof that the said checks were cashed, and even if they 
were cashed, there is no proof that this was with the knowl¬ 
edge or consent of the plaintiff; and over the objection and 
exception of the plaintiff, the same were received in evi¬ 
dence. 

The witness further stated that after I found out that 
Yeager was cashing checks, that is on April 13,1927,1 gave 
the bank instructions as to endorsement of checks by 
Yeager. Before that time I had not given any instructions 
to the defendant as to the endorsements by Yeager. 

Up to that time nothing had occurred to make me sus¬ 
picious, Yeager came to me and made a voluntary confes¬ 
sion, he gave m£ a list, made up from memory of what he 
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had appropriated. The attorney for the defendant re¬ 
quested the attorney for the plaintiff to give! said list to 
him, which request was complied with, and the jattorney for 
the defendant presented said list, or rather two lists, to the 
witness, the first list vras made April 13, 1927, and the 
second on July 30, 1927. The witness stated that at the 
time Yeager signed the first confession, I wentito the North 
Capitol Savings Bank and told Mr. Michaels! that Yeager 
told me that he had cashed checks without authority 
37 and used the money for his own use, that Yeager had 
endorsed the checks without authority and cashed 
them at the North Capitol Savings Bank, th^t this is the 
reason given in that letter, I did not tell Mr. Michaels that I 
had made a settlement with Mr. Yeager, I did not say any¬ 
thing to him about a settlement; the witness was asked if 
he did not receive some money from Yeager by way of re¬ 
imbursement on account of these checks, and! stated that I 
never received any money on any of these dhecks; that I 
first learned about these checks on April 13,1927. The wit¬ 
ness was asked if he did not then take up with Yeager the 
matter of settlement and if Yeager did not pay him some 
money; the witness stated not on these check^; he was then 
asked what else was there to pay on and answered that we 
went to Yeager’s house and I arranged to take over his 
private affairs and set up an account, I was to take money 
out of his salary and pay on his house and giye Mrs. Yeager 
enough to run the house on, any money taken 1 out was cred¬ 
ited to his account; the witness was asked if this was for 

* i 

defalcations or forgeries that Yeager had committed up to 
the time he had confessed on April 13, 1927,! and answered 
“No”, I paid Yeager’s bills”; the witness was then asked 
if that arrangement was for the purpose qf reimbursing 
him for what Yeager did prior to April 13, 1927, and he 
answered we were trying to make arrangements, yes; that 
it was not in settlement, we were trying to make arrange¬ 
ments whereby we could make a settlement,! I did not take 
over his automobile, Yeager sold the automobile and Mr. 
Michaels took over the notes; I took the purchaser of the 
automobile to Mr. Michael, I got the equity in the auto¬ 
mobile, and I applied it on Yeager’s account; the witness 
was asked if it was applied on account of these embezzle¬ 
ments and the witness answered, I made out a lot of checks 
on private bills, I do not remember how |much money I 
received from the automobile, I did not take!over the equity 
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in Yeager’s house, he gave me a third trust which I 

38 did not accept, I guess this was in April, 1927, I 
would not accept it because he had two trusts on his 

house and he had but little equity, I had the paper in my 
hand but never did anything with it, I never accepted the 
third trust, I kept the physical possession of the paper but 
did not record it, in August, 1927,1 learned that Yeager had 
in effect done the same thing over again, I do not remember 
whether or not I turned the paper back to Yeager or 
whether my lawyers have it, I did not take over the furni¬ 
ture in Yeager’s house, I did not get anything from his 
furniture, he sold his house and kept the equity. 

Whereupon the following occurred: 

Q. Under this arrangement which you made with Yeager 
in April, 1927, to reimburse yourself on account of what he 
had collected on these checks, you agreed to keep him in 
your employ and to deduct from his salary a certain 
amount each week to apply on account of his indebtedness, 
didn’t you! A. No; I set up a personal account to apply if 
he ever paid enough, but it never came to that point. 

I gave $18.50 each week to Mrs. Yeager to buy groceries 
and to keep the house, I kept $36.50 out of his salary, I did 
this from April 13th, until some time in July, 1927,1 spent 
all the money on Yeager’s indebtedness, he owed a lot of 
personal debts. I do not know how much I applied on what 
Yeager owed me; I have a record of the expenditures, I 
credited to his account the amount kept from his salary and 
also the sale price of his car. 

The attorney for the defendant invited the witness’ at¬ 
tention to an item under date of June 16, 1930, where it 
was written in “check of November 3, 1925, Number 3, by 
C. M. James or Jennings $100.00,” this indicated a check 
that I received in 1930, I charged this check against the 
amount I had received from Yeager, I charged against this 
account a check drawn by C. M. James, dated September 21, 
1925, which check had been cashed at the North Capitol 
Savings Bank, the net received from the automobile 

39 was $321.72; the witness was shown certain checks 
endorsed “Washington Electric Company, by Neal 

A. Yeager” and he was asked if he authorized such en¬ 
dorsements, and he answered that he did for deposit only, 
there is nothing on the check about deposit, I knew he was 
so endorsing checks for the purpose of deposit, I knew he 
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was endorsing checks exactly as endorsed here, without any 
words “for deposit”, I did not think the bank would ever 
cash any checks for anybody except myself; the witness 
was asked if the checks withdrawn from the clpim are en¬ 
dorsed in the same manner as those whieh form the 

40 basis of this suit, and he answered yes; ihe witness 
was then shown a letter which is as folloWs: 

April 13, 1927. 

The North Capitol Savings Bank, j 

Washington, D. C. j 

Attention Mr. Michael. 

Dear Sir : 

This is to notify you that you are not to cash any checks 
made payable to the Washington Electric Company en¬ 
dorsed by Mr. Yeager or any one else, except myself. 

Any checks that are endorsed for deposit ojnly and are 
deposited to the account with Mr. Yeager’s indorsement 
are acceptable but are not to be cashed. j 

Very truly, 

WASHINGTON ELECTRIC COMPANY, 
By CHAS. D. KENNEY. j 

i 

The witness identified said letter as that wlpch he wrote 
to the North Capitol Savings Bank after Yeager had con¬ 
fessed to me that he had taken funds; prior to this time I 
thought the bank was perfectly safe, from the signature 
card, on cashing checks; the witness was then shown a 
letter dated August 1,1927, addressed to the North Capitol 
Savings Bank, the body of which letter is a$ follows: “I 
wish to advise you that Mr. Yeager is not with the Wash¬ 
ington Electric Company any longer and has no authority 
to transact any business or collect any mopey due this 
company”, which letter was offered and received in evi¬ 
dence, said letter was written by the witness; prior to April 
13, 1927, it was part of Yeager’s duties to Collect money 
from customers; that I notified the bank on August 1, 1927, 
that Yeager would no longer have authority to collect 
money because I did not know but that Yeager might go 
to the bank and Mr. Michael might not kno\| that he was 
no longer in my employ, or what might happen at the bank; 
my bank book was balanced about every two months; 

41 I would go to the bank at various times, not often, 
more than a couple of times a year; I first made de- 
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mand upon the North Capitol Savings Bank in November 
of 1927 to reimburse me on account of these checks; Yeager 
confessed in April 1927, but he remained in my employ 
until July 1927; that after I wrote to the bank on April 
13, 1927, Yeager never again went to the bank and the bank 
did not cash any more checks on Yeager’s endorsement; I 
did not make demand on the bank claiming these checks 
had been forged until November 1927 because I had all 
that time to go out and find the checks; after Yeager con¬ 
fessed, as soon as I got straightened out, I started trying 
to round up my accounts and straighten them out, it was 
about November before I got what I thought was a pretty 
good audit of the accounts. 

Whereupon, on redirect examination, the witness further 
testified: 

I first learned that Yeager had endorsed and cashed 
checks on April 13, 1927, and on the same day I wrote the 
letter to the North Capitol Savings Bank, which letter was 
heretofore received in evidence; prior to that time I had 
no knowledge that Yeager was cashing checks; the witness 
was showrn the checks upon which he was suing and was 
asked to observe the blue or green stamp, and he stated 
that eleven of said checks bore said stamp marks and the 
remainder did not; after I learned that Yeager was cash¬ 
ing checks, I received some money from him and there 
was a written account kept of the same, the witness identi¬ 
fied the account, which was offered and received in evi¬ 
dence, marked plaintiff’s exhibit 96, which account discloses 
the following; that from April 16, 1927 to July 30, 1927, 
there was paid in on said account by Neal A. Yeager, re¬ 
ceived from the sale price of an automobile, from salary 
and from other persons for the said Neal A. Yeager, the 
total sum of $1638.10, that there was debited against this 
account the total sum of $1738.17, that these items were 
debited beginning April 20th, 1927, down to and including 
June 16, 1930; that there were thirty items debited during 
the period from April 20, 1927 to July 20, 1927; 
42 that the sum total of said items is $1204.17; that on 
June 16, 1930 there are debited against said account 
eight items in the total sum of $534.00; to wit, Mrs. Green, 
unpaid account, 4904 Kansas Ave., N. W., $10.00; Chas. 
Marks, cash collected on account, 2406 18th Street, N. W., 
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$10.00; Chas. Stack, Bridge lamps given by i Yeager as 
present $17.50; E. R. Kunan, unpaid account, 10th and 
Eye Street-, N. W., $27.50; N. E. Fau unpaid account, 
Forestville, Md., $119.00; Check of November 3, 1925, #3 
by C. M. James, per Nora L. James $100.00; Check of Sep¬ 
tember 21, 1925, #111 by C. M. James $50.00; check of 
March 21, 1925, #403 by W. M. Ward $200.00; the total 
debits against said account amount to $173847; the wit¬ 
ness stated that there is listed in said statement all receipts 
of moneys received from or for Neal A. Yeagfer; that the 
debits listed in said statement show how the receipts were 
expended, that the total receipts amounted to $1638.10, and 
the total expended amounts to $1738.17; that there are no 
items in said statement which include any of the checks 
upon which claim is being made in this suit, that no pay¬ 
ment received from this source was applied to any of the 
checks upon which claim is now being made, that some of 
the items of debit cover other checks, upon which the en¬ 
dorsements had been forged by Yeager and j upon which 
he collected the proceeds; that one check covered is dated 
November 3, 1925 and is for the sum of $ 100 . 60 , said item 
being entered debited on the account under date of June 
16, 1930; the witness stated that there was no written nor 
verbal agreement of any settlement between Yeager and 
myself, that the money received as set out iii the account 
was applied to those specific items likewise s^t out in the 
account, that Yeager did tender to me a promissory note 
and a deed of trust, said note being dated June 24, 1927, 
and being payable to my order in the sum j of $5,558.00, 
bearing interest at 6% and providing for! payment in 
monthly installments of $93.16, said note beikig signed by 
Neal A. Yeager and Nellie E. Yeaget as makers; 
43 that the said deed of trust was dated the same day 
and purported to secure said note upon lot 89, in 
square 3210, subject to a first trust in the sum of $3,250.00 
and to a second trust in the sum of $3,400.00; the witness 
identified Yeager’s signature to both the note and the deed 
of trust; the note and the deed of trust werle offered and 
received in evidence and were respectively marked plain¬ 
tiff’s exhibit- 97 and 98, said deed of trust whs signed and 
sworn to, the witness stated that no payments were ever 
made on account of the note, that Yeager sjold the house 
and kept the proceeds, that the deed of trust was never 
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recorded, that I did not agree to accept the note and 

44 deed of trust in settlement of Yeager’s indebted¬ 
ness, that the note is dated June 24, 1927 and was 

tendered to me about that date, I had not at that time 
ascertained the total amount of Yeager’s indebtedness to 
me, I ascertained this about November, 1927; that it topk 
me a long time to find out about these various checks as I 
had to go to all of my customers. 

Whereupon, on recross-examination, the witness further 
testified, I did not accept the note or the trust in settlement 
of Yeager’s indebtedness; the attorney for the defendant 
stated to the witness that some of the checks upon which 
claim was being made had the paying tellers stamp on them 
and some did not have such stamp upon them, and asked the 
witness how he knew he did not get the money on those 
checks which did not bear the paying teller’s stamp, and 
the witness stated I looked up the bank records, that Mr. 
Michaels g&ve me an itemized list; that the note and the 
deed of trust have been in my possession since I received 
the same in June, 1927, that between April and June of 1927, 
I made a very limited check-up, I had an enormous task on 
my mind, I did not think it necessary to return the note to 
Yeager. 

The witness was asked why he kept the note if he was not 
holding it as security, and he stated Yeager was in jail, 
they would not let me go down to the jail and do anything, 
and I did not know whether I could have mailed the note 
to him; I knew who Yeager’s attorney was and I could have 
returned it to him, I did not do so for I did not see that 
there was any use to return them. 

Whereupon the plaintiff announced that he rested. 

Whereupon the attorney for the defendant made a mo¬ 
tion for a directed verdict upon the ground that the ar¬ 
rangement the plaintiff made with Yeager amounted to a 
ratification, which motion was denied. 

Whereupon, the defendant, to maintain the issues upon 
its part joined, produced the following evidence: 

Ralph Kenney was called as a witness for the de- 

45 fendant and testified as follows: 

My name is Ralph Henry Kenney, I am a brother of the 
plaintiff and was employed by him from the spring of 1920 
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until February, 1926, during a part of this time, Neal A. 
Yeager, was employed by my brother, before Yeager came 
into the employ of my brother, my sister, my brother or my¬ 
self deposited money in bank and secured cash from 

46 the bank; the attorney for the plaintiff objected to 
the foregoing question and answer upon the ground 

that the same had no bearing upon the case, that the sole 
question is whether Yeager had authority to endorse and 
cash checks, that it was immaterial whether; the witness 
or his sister had such authority. The Court over-ruled 
such objections and exception was allowed. The witness 
further testified that at times I cashed checks of customers 

i • 

payable to the Washington Electric Company or the Wash¬ 
ington Sales Company. Thereupon the witness was asked 
how the checks would be endorsed and by whom. 

Whereupon counsel for the plaintiff objected upon the 
ground that the checks themselves would be the best evi¬ 
dence to prove the manner of endorsement, which objec¬ 
tion was over-ruled and an exception was allowed. 

Whereupon the witness stated I endorsed the checks that 
we had a stamp 4 ‘Washington Electric Condpany” which 
we would use at times and then would sign ou|r name under 
the stamp, when I cashed a check of a customer, I would 
write my name under the stamp, or when I did not use the 
stamp, I would write out the words “Washington Electric 
Company by my name”, when I cashed these checks I would 
put the money in the cash register, I cashed the checks for 
payments of freight or C. 0. D.’s, I attended to notes of my 
brother at the North Capitol Savings Bank, in addition to 
cashing checks, I secured cash for the business by totaling 
up the deposits and deducting what ever cash was required 
from the deposit. 

Whereupon counsel for the plaintiff requested that it 
might be understood that his objection runs to this whole 
line of questions, that is as to what either Balph Kenney or 
his Sister might have done with respect to cashing checks 
or securing money. That the checks entered on the deposit 
slip and from which money would be deducted were en¬ 
dorsed by me, that I followed this method practically the 
entire time I was with my brother. 

Whereupon the witness was asked if his Sister 

47 pursued the same method, and the attorney for the 
plaintiff then and there further objected upon the 
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ground that the sister would be the proper witness to 
testify upon this matter, which objection was over-ruled 
and an exception was allowed, and the witness further 
stated that I do know that my Sister followed this same 
method. The attorney for the defendant presented to the 
witness some deposits slips beginning June 5, 1920 and 
running down to January 19, 1926, and there was pointed 
out to the witness a deposit slip dated June 5, 1920, and he 
said the same is in my Sister’s handwriting, that the one 
dated June 16,1920 is also in her handwriting, that the one 
dated June 22, 1920, is in my brother’s handwriting, the 
witness picked out a few deposit slips in his handwriting 
and thereupon the defendant offerred said slips in evidence; 

Whereupon the attorneys for the plaintiff objected upon 
the same grounds upon which objection was made to the 
testimony of the witness in regard to either his or his 
Sister cashing the checks, and upon the further ground that 
the slips are immaterial and irrelevant for, in so far as the 
deposit slips made by Charles D. Kenney are concerned, 
that if he endorsed said checks he had a right to withdraw 
money from the bank by depositing the checks and asking 
for part cash, that as to the checks which were deposited 
and entered upon the slips in the handwriting of Ralph 
Kenney and his Sister, there is nothing to show that said 
checks were not properly endorsed by Charles D. Kenney, 
that if they were properly endorsed, it was entirely proper 
for some of the cash to be withdrawn at the time of the 
deposit of the checks, which objection was over-ruled and 
an exception was noted, and said slips were received in evi¬ 
dence; the attorney for the defendant presented to the 
witness a deposit slip in the sum of $258.00, less cash $58.00, 
total $200.00, which was credited at the bottom, and the 
witness testified that I got that cash, the witness’ attention 
was invited to another slip of March 7, 1923, wherein the 
total of the checks listed was $382.89, that $114.00 was 
withdrawn in cash and the balance was credited, his atten¬ 
tion was invited to another slip of April 26, 1924 
48 where one check for $3.00 and another one for 
$3541.45 were deposited and there appeared the 
words “Less cash $2000.00” and credit was given for the 
balance, the witness stated that my brother knew I was 
handling the banking business in this manner, there were 
times when we needed the money, when we did not have 
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the cash on hand and when he was not there, we would have 
to cash customer’s checks; the witness was shown a deposit 
of January 19, 1926, stated that it was in his handwriting, 
that there was a notation, “Less Cash, $64.00 that I got 
the $64.00 and used it in the business, that wpen Yeager 
came into the employment of my brother, my sister and I 
were doing business in the manner indicated, that Yeager 
was in the office and was in position to see the method I 
used, and was in position to see the method I Employed in 
transacting the banking business, that the time came when 
Yeager took up the duties of attending to the' books and 
banking, this was in 1924; the witness was asked if the time 
came when he had occasion to speak to the plaintiff con¬ 
cerning Yeager, whereupon the attorney for the plaintiff 
stated that he assumed this question was leading to some 
prior trouble with Yeager, some defalcation j at another 
bank, and counsel stated that this would not coiistitute neg¬ 
ligence on the part of the employer in employing Yeager 
and therefore objected to the question, which objection was 
overruled and an exception was noted; the witness stated 
that the time came when I discussed with my brother some 
previous trouble with Yeager, this discussion as I recall it 
was in 1925, I told my brother Yeager had be6n convicted 
of embezzling from the Second National Bank,! that he had 
been paroled and the money had been made good, I do not 
recall what my brother said; the bank books wbre balanced 
regularly and were returned to my brother’s place of busi¬ 
ness with cancelled voucher. An examination! of the bank 
books disclosed that balances were made approximately 
every two months, the vouchers were placed in the 
49 safe and my brother had the combination to the safe, 
my brother at no time raised any question about the 
bank balances. 

| 

On cross-examination, the witness further testified: 

I left my brother’s employment in February, 1926, I 
speak to him, I talk to him over at my father’s and Sister’s 
when I see him over there, I do not go to his house, at the 
time I left, we had a family disagreement; I! did not owe 
him money, except to the Washington Electrib Sales Com¬ 
pany, which firm I was running for him as a side line; after 
I left I paid him back some money after ill collections 
were made and settlements were made on salSs of the com- 

i 

i 

i 

i 
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pany, the rest of the proceeds I turned over to him. The 
witness "was asked if there were not some of his I. 0. U. 
slips in the cash register and answered that there was an 
I. 0. U. slip, and stated that if I needed any money during 
the week, I took the money out and put the slip into the 
cash register, there may have been several such slips, that 
is there may have been a couple, I could not say definitely 
how many, there were not more than three or four; 
50 I did bank at the North Capitol Savings Bank, my 
account there has not been active for several years, I 
did borrow money from the North Capitol Savings Bank, 
I owe for one note, I have pledged as security for said note 
twenty shares of stock of the Northeast Savings Bank, I 
am not positive as to the exact amount of the loan but it 
is about three hundred dollars; with respect to the previous 
trouble of lYeager, I knew he was put out on parole, it was 
reported that all the money was paid back by him, he never 
served any time according to the report; the witness was 
reminded that he had testified that the bank had cashed 
for him checks payable to the order of the Washington 
Electric Company, which were endorsed “Washington Elec¬ 
tric Company, by Kalph H. Kenney”, and was asked if the 
bank made any inquiry as to his authority to cash said 
checks, and he answered they asked no questions but simply 
cashed the checks. 

On redirect examination the witness further testified: 

During the period from 1920 until 1926 while I was cash¬ 
ing checks at the bank, the bank did not ask any questions, 
my brother raised no objections during that time, the fam¬ 
ily disagreement between my brother and myself resulted 
from a disagreement between his wife and my wife, there 
was no further disagreement and that is the reason I did 
not visit his home. 

Whereupon George W. Scott was called as a witness in 
behalf of the defendant and testified as follows: 

I am employed at the North Capitol Savings Bank, I 
was a teller for three years, from March 1925 until 1928, 
at the present time I hold a clerical position, I did know 
Neal A. Yeager during this time, I did not know Charles 
D. Kenney until the spring of 1927, the witness was asked 
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if he had seen Charles D. Kenney in the bank from 1925 to 
1928, and answered that he had not seen him until 1927, 
the witness further stated that I was both receiving and 
paying teller, that Miss Broderick was the other paying 
and receiving teller, that the two of us attended to all the 
deposits and withdrawals of commercial accounts; 
51 that during that time I saw Yeager in the bank prac¬ 
tically every day, he would make deposits and with¬ 
drawals at my window, Mr. Yeager also took dare of notes, 
customers’ notes and other notes, that is for Mr. Kenney, 
I mean notes of customers payable to Mr. Kenney and 
which had been discounted at the bank; I repall that Mr. 
Yeager presented customers’ checks to me, kvhich checks 
were endorsed “ Washington Electric Company, by Neal A. 
Yeager,” and I cashed said checks, I did not see what he 
did with the money, I turned the cash over to him, I did 
not see him go from my window, after I had cashed the 
checks to the note teller’s window. There was then pre¬ 
sented to the witness plaintiff’s exhibit No. 3, one of the 
checks sued upon, and his attention was invited to a green 
circular stamp, the witness said this was an {identification 
stamp for paying tellers of checks cashed by the individual 
teller, the stamp signifies that the check was cashed or that 
at least a part of it was taken in cash, when a part was 
taken in cash the checks listed on the deposit! slip would be 
totaled and the amount of cash desired would be deducted, 
it was usual for all the checks listed on the deposit slip to 
be so stamped, usually, but I would not say all of them, the 
checks which are not stamped would indidate that they 
went to the credit of the Washington Electric Company, 
prior to the time that Yeager began to transact business at 
the bank for the Washington Electric Company, I met no 
one else in connection with the business of that company, I 
did not meet Ralph Kenney as an employee of that com¬ 
pany, I met him later, I do not recall that he ever handled 
any of the company’s business. ! 

On cross-examination, the witness further' testified: 

l 

I do not mean that Mr. Charles D. Kenneyi was not in the 
bank until 1927,1 only mean I never knew him until 1927,1 
do not know that Mr. Kenney knew that I cashed cheeks 

4—5485a ! 
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which were payable to the Washington Electric Company 
and which were endorsed by Neal A. Yeager; if a customer 
draws a check on his own account, the authority for honor¬ 
ing that check is the signature on the signature 
52 card, in some cases depositors send some one down 
with the deposits and make out the deposit tickets in 
their name and take part of the money back by endorsing 
the check, I do not know what the authority would be for 
this, we do it because we have the two signatures, we have 
the endorsement of the man who gets the money, if some 
third person should come down to have a check cashed 
which was payable to the Washington Electric Company, 
we would also require the endorsement of the party who 
gets the cash, with respect to the endorsement of the Wash¬ 
ington Electric’ Company, we would require whatever is 
customarv or whatever thev had been using, the signature 
card would not necessarily limit the authority of the bank; 
with respect to checks which passed through my bank, they 
are either placed to the credit of the man who brings them 
in or are cashed, when they are cashed they should bear 
the green stamp, when they are deposited there should be 
a deposit slip, if there be no deposit slip for the checks and 
if the checks do not bear a green stamp, then there is a 
mistake on the teller’s part. 

Whereupon it was stipulated that the defendant had 
been served with notice to produce all of the deposit slips 
of the plaintiff; that the checks upon which the suit is 
based and which do not bear any green stamp, indicating 
that they were cashed, are, nevertheless, not listed on any 
deposit slip which was produced in Court and that the 
bank has brought into the Court all of the deposit slips of 
the plaintiff which it could find. 

The witness testified that the signature card of the plain¬ 
tiff was the only specific authority which the bank had with 
respect to his account. 

Whereupon Neal A. Yeager was produced as a witness 
on behalf of the defendant and testified as follows: 

My name is Neal A. Yeager. I was employed by the 
plaintiff from either January 1924 or January 1925 until 
July 1927, I was bookkeeper, salesman and went to and 
from the bank and made deposits, sometimes Mr. Kenney 
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went to the bank, I usually did. When II first went 

53 to work there Mr. Ralph Kenney and Mr. Kenney’s 
Sister were both employed by the plaintiff, before I 

began to attend to the banking business Mr. Rftlph Kenney 
usually did it, Mr. Ralph Kenney usually endorsed the 
checks “ Washington Electric Company, by Ralph H. Ken¬ 
ney”, sometimes he used the rubber stamp with the words 

‘‘Washington Electric Company, by-f,” I noticed 

how he made out deposit slips on occasions when a certain 
amount of cash was deducted, for instance the total checks 
would be $258.00, then the notation less cash 1 $58.00, total 
deposit $200.00, Ralph Kenney was doing t^iis before I 
took charge of this end of the business, when I took charge 
of the banking, I followed the same practice, I do not know 
whether the plaintiff knew the method which Ralph Kenney 
and I pursued with reference to deposits and withdrawals 
of funds, he was usually around the place when we were 
making up deposit slips and endorseing checks, I have en¬ 
dorsed the name ‘‘Washington Electric Company,” by my 
name and have cashed the checks, some times I would use 
the money for my own personal use, some times I would 
use some for the business; the witness was asked what he 
did with the money when he first started endorsing cheeks 
11 Washington Electric Company” by his name and cashing 
the same and he answered it would be hard! to remember 
whether he used it for himself or for the biisiness, I did 
not start taking money for my own use immediately upon 
taking charge of the banking end of the business; the wit¬ 
ness was asked if in the early days he used the money he 
got on checks in the business, and he answered if he got 
any in the early days I did; that with respect to the money 
which was gotten on the deposit slips by writing “less 
cash” after endorsing all the checks and listing them on 
the deposit slip, some times I used it in the business and 
some times otherwise, when I say I used it in the business 
I mean I would put it in the cash register, to have money 
in the register, on a few occasions, I do not know which 
they were, I have gone to the note teller’s cage and made 
curtailments on notes, that is on the notes of the Washing¬ 
ton Electric Company, occasionally I would have 

54 the bank book balanced; the wintess yras thereupon 
shown the deposit books for the years 11924, 1925 and 

1926 and said they looked like the books used by the com- 
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pany, which books were thereupon offered and received in 
evidence; during 1926 and the early part of 1927 I received 
from the bank statements in the way of a copy of the ledger 
sheet instead of having the book balanced. 

The jury was shown one of the deposit books and their 
attention was invited to the fact that it was balanced on 
December 7th, 1925, and again on December 18th, it was 
balanced again in January 1926, again March 2'4, 1926, 
again on May 7, 1926, then July one 1926, then August 5, 
1926, then August 18, 1926, and again on September 22, 
1926. When the books were balanced the cancelled vouch¬ 
ers, that is checks drawn by Mr. Kenney upon the account 
were received by me, I usually put the book and the can¬ 
celled vouchers in the safe, which was in Mr. Kenney’s place 
of business, Mr. Kenney had the combination to the safe, 
the proceeds of some of the checks which I cashed by en¬ 
dorsing Washington Electric Company, by my name, were 
used in the business and the proceeds of others I appro¬ 
priated to my own use; the stamp, ‘ 6 Washington Electric 

Company, by-,” which was used on some of the 

checks was in Mr. Kenney’s place of business when I went 
there to work, I presume it was the same stamp which 
Ralph Kenney used, I used it from then on, some times I 
did not use the stamp but would write out all of the words 
“Washington Electric Company, by Neal A. Yeager”; Mr. 
Kenney never gave me any specific instructions as to en¬ 
dorsing the name of Washington Electric Company to 
checks of customers, he never specifically limited my power 
to endorse checks for deposit; on one or two occasions I 
went to the race track with Mr. Kenney and on these occa¬ 
sions I did bet on the races in his presence; in April 1927 
I confessed to Mr. Kenney that I had been using some of 
the funds from these checks for my own use; the witness 
was asked if he had at that time, made an agreement with 
Mr. Kenney concerning an adjustment of his indebtedness 
to Mr. Kenney on account of what he had gotten from 
55 the checks, the witness answered I do not know 
whether it was an agreement, I remained in his em¬ 
ploy, I made a voluntary statement showing what I had 
appropriated, then I remained in his employ, and he was, 
I believe, to take out $36.50 a week from my salary, my 
salary was $55.00 a week, I was to get the remaining $18.50 
a week, I sold my automobile for $950.00, I believe that I 
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owed $325.00 on the machine and gave to Mr. Kenney the 
difference; later, in July 1927 I offered Mr. Kenney the 
furniture and my house and gave him the key, he kept the 
key for a few days, 1, 2 or 3 days later, Mr. Kenney gave 
me back the key and said he could not take it; I remember 
about a deed of trust and the witness thereupon identified 
his signature and the signature of his wife to the deed of 
trust note and to the deed of trust to secure the same, both 
of which papers had theretofore been introduced in evi¬ 
dence, I gave to Mr. Kenney this deed of trust; the trustees 
named in the deed of trust are Frank B. Hoffman and Theo¬ 
dore Michaels, the said Frank B. Hoffman is the same per¬ 
son as the Frank B. Hoffman who is now representing Mr. 
Kenney, I do not know who drafted the deed of trust, I 
do not know if Mr. Hoffman was present whjen it was ex¬ 
ecuted, it was some time in the latter part of July or the 
first part of August when Mr. Kenney handed back the 
key to the house, he did not say anything about returning 
the note or the deed of trust, I saw him personally at that 
time, I presumed the note had been destroyed; the witness 
was asked what was said by Mr. Kenney atl the time the 
witness turned over the proceeds of the automobile and 
made arrangements with respect to withholding a portion 
of his salary, that is what was said as to tHe purpose of 
Mr. Kenney taking this money, the witness answered, I do 
not remember what was said, I took it for granted it was 
to apply on this indebtedness, that is the mohey I had ap¬ 
propriated, I never told him I was giving lit to him for 
that purpose, it was more or less of a mutual agreement 
that it would be so applied; some time in July I revealed 
to Mr. Kenney that I had taken other funds j since my con¬ 
fession in April 1927, up to the time I revealed my 
56 second defalcation, I had gone on working for him 
and he took a part of my salary each week to apply 
on this indebtedness. 


Whereupon, on cross-examination, the witness further 
testified: 

i 

After Mr. Kenney gave me back the key to the house, 
sometime about May 5th, I got a sale for the house and 
saved a little equity, I sold the house and kept the money 
myself. 
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Thereupon the witness was shown Plaintiff’s Exhibit 
No. 96, which is the statement of account, headed 4 4 Neale 
A. Yeager”, the.witness testified that all of the entries on 
the righthand side of the sheet, that is the entries showing 
credits of moneys were in his handwriting; that with re¬ 
spect to the items on the debit side, that is items showing 
money paid out, all are in his handwriting down to the 
entry of April 22, 1927, that they were entered by the wit¬ 
ness and were all properly payable and chargeable to that 
account; the witness further stated that there was no writ¬ 
ten agreement between him and Mr. Kenney, whereby Mr. 
Kenney agreed to accept these payments in full satisfaction 
of any and all claims he might have against me. I under¬ 
stood that the payments were to apply on account, that is 
as far as they would go, there was no agreement that Mr. 
Kenney w’ould not sue the bank or me. The sales price 
of the automobile is listed as an item of money received, 
this is credited on May 3, 1927; Mr. Kenney did not au¬ 
thorize me to sign customers’ checks and cash them, that 
such checks as I cashed and used the proceeds in the busi¬ 
ness, the entries should be on the books showing that they 
were so used, I was the bookkeeper at that time and would 
make entry of those items, the entries would be there show¬ 
ing the money was received. 

Whereupon the witness was shown the statement dated 
April 13, 1927 and the witness identified the signature to 
said statement as being his, that with respect to the 
57 items mentioned in this list, and all of which were 
appropriated to my own use I do not mean that I 
repaid the proceeds from said checks to the plaintiff. 

Thereupon the witness was shown another statement 
dated July 30, 1927 which listed names of accounts and 
amounts misappropriated by him and he identified all of 
the items with the exception of the last item, S. D. Hayes, 
as being in his handwriting, the witness was asked if he 
repaid any of said items to the plaintiff and he answered, 
there w’as not any particular item paid back, witness fur¬ 
ther said I misunderstood your question, my answer is no, 
none of said items were put back in the business, all of the 
checks mentioned in the said two statements were appro¬ 
priated to my own use. 

The following items of the Bill of Particulars ap¬ 
peared in the one or the other of said statements, said items 
being as follows: 14, 15, 20, 26, 31, 33, 39, 40, 43, 46, 47, 48, 
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50, 58, 59, 61, 70, 72, 75, 78, 79, 82, 85, 87, 89, 93, 94, 95, that 
is to say that the items listed in said lists were identified by 
the witness as relating to the items in the Bill of particulars 
and the names of the persons mentioned as drapers of the 
checks in said lists and the amounts of said checks corre¬ 
sponded to the names and the amounts of the checks as set 
out in the respective items of the Bill of Particulars, with 
the following explanation; the witness stated that the list 
was made up from notes which I had, that whkre he had 
listed the drawers name and give a certain imount, he 
could not say whether the amount was that of a single check 
or whether it was made up from two or more checks, that 
my purpose was to put down the sum total due, that was 
four years ago; the amount set out in the confession as 
being taken from checks drawn by W. A. DJnnigan did 
not exactly agree with the sum total of the two Checks men¬ 
tioned in items 78 and 82 of the Bill of Particulars, the items 
58 and 70 of the Bill of Particulars under the name P. Erico 
are in the total sum of $20.00 and the amount listed 
58 in the confession as being appropriated from the 
check of the same party was listed in one amount, 
which is the same as the sum total of said two items; with 
respect to item 87 in the Bill of Particulars Maurice Fitz¬ 
gerald and Joseph T. Fitzgerald are the makers of the 
check, whereas in the confession the items were listed as 
Fitzgerald Bros, and the witness identified the item in the 
confession as referring to the same parties; that with re¬ 
spect to item 33 in the Bill of Particulars the same is for 
$200.00 and the amount listed in the confession tor the same 
parties was $100.00, in the second statement July 30, 1927 
the same parties were listed with the additional sum of 
$100.00, making the confessions and Bill of Particulars the 
same in amount; that with respect to item 61 in the Bill 
of Particulars the amount admitted in the confession was 
$65.00, with respect to item 79 the amount in the Bill of Par¬ 
ticulars is $41.00 and in the confession the ambunt is $82.00, 
but item 95 in the Bill of Particulars is also for $41.00 and 
is a check of the same party, so the sum total of item 79 and 
95 equals the amount admitted in the confession; that with 
respect to a few of the other items above-mentioned, there 
were slight discrepancies between the amount^ listed in the 
Bill of Particulars and the amounts admitted in the con¬ 
fessions. j 

j 

j 

i 

i 
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Whereupon, on redirect examination, the witness further 
testified, I made up those statements from my rough notes 
and from memory, with respect to an item listed in the con¬ 
fession as the check of Munroe Warren, part is made up of 
the check of Dorothy B. Warren, whom I believe is the 
wife of Munroe Warren and the check was given in pay¬ 
ment for work done upon his residence, the other amounts 
were given for work done on construction jobs. 

The witness was shown check w r hich corresponds to item 
77 in the Bill of Particulars, and Counsel for the Plaintiff 
objected to questions being asked concerning the same, upon 
the gf ound that the plaintiff had withdrawn his claim 
59 upon said check, which objection was overruled and 
an exception wras noted and allowed. The witness 
stated that said check was dated March 19, 1927 and bears 
his endorsement, the witness was then shown a deposit slip 
dated March 19, 1927, and he stated that this was in his 
handwriting, on said deposit slip there was entered a de¬ 
posit of $100.00, and it was brought out that the bank num¬ 
ber appearing upon said check was 15-9 and that upon the 
deposit slip and opposite the $100.00 entry the same symbols 
appears and the witness stated that said check was de¬ 
posited in the bank; thereupon the defendant offered said 
check in evidence, to which the plaintiff objected upon the 
grounds, as previously stated, to wit, that no claim was 
being made upon said check and that it was entirely imma¬ 
terial and irrelevant to the case, which objection was over¬ 
ruled and an exception was noted and allowed. 

The witness further stated, when I sold my house I real-, 
ized about $480.00; that when checks of customers came into 
the business they were usually listed in the cash registers, 
there was a large cash register with tape, I usually wrote 
the name of the party opposite the entry of the amount, 
this is the vray that I handled those checks which went 
through the cash register; thereupon the witness was asked 
“Were they the same checks that were either deposited or 
cashed by you on your endorsement,” and he answered, I 
do not know if all of them would be or not, sometimes I 
would run the checks through the cash register and some¬ 
times I would not, the checks would not be entered on the 
day book, the only checks which would not go on the tape 
would be such checks that might not go through the office 
at all, I might take them, cash them, and utilize the pro- 


NORTH CAPITOL SAVINGS BANK. 


57 


i 

i 

i 


ceeds; the witness was asked how often this happened and 
he answered, that this would be hard to say, 1 could not 
remember; I did send out monthly statements td customers, 
as to the state of their accounts; Mr. Kenney did not 
60 tell me that I either could or could not chsh custom¬ 
ers ’ checks, he did not tell me as to wHat I should 
do when I endorsed the check in the name of the jWashington 
Electric Company, that is whether I should cash it or de¬ 
posit it, the witness was asked if Mr. Kenneyj placed any 
limitation on his endorsement and the witness answered, no. 
I put into Mr. Kenney’s hands money from my salary and 
from the automobile and this was to be used as far as it 
would go, it was my understanding that it was 1 to apply on 
all of these checks which I had cashed up to that time. 


Whereupon, on recross-examination, the witness further 
testified: 

i 

That with respect to the items listed in the confessions 
of April 13, and July 30, 1927, I do not know Whether they 
were listed on the cash register tape or not, some of them 
may have been, that I could not say, some of them may not 
have been; with respect to the various checks,! the proceeds 
from which I appr-priated to my own use, I received some 
through the mail and sometimes I would go to the customer 
and get them at his office; with respect to tho^e which I re¬ 
ceived from the customer I would cash them and convert the 
cash to my own use; with respect to the checks which I re¬ 
ceived through the mail, I would cash cash some of them 
and convert the cash to my own use; I would mail state¬ 
ments to customers and with respect to those customers 
whose checks I appropriated I could not sny whether I 
credited them with such payments or not, I do not remem¬ 
ber how I did that. 

Whereupon the following was developed by the ques¬ 
tions of the Court: j 

The tape records were usually placed in an envelope and 
put in the safe, I would take them oft the register, I do not 
remember that I ever called the attention of the plaintiff to 
them, he knew where they were. 

I did not cash all of the checks I received through 
the mail. 


i 

i 

I 
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Whereupon Theodore Michaels was called as witness in 
behalf of the defendant and testified as follows: 

My name is Theodore Michaels, I am President of the 
North Capitol Savings Bank, I recall that in April, 1927, 
Mr. Kenney, the plaintiff, called to see me and told me that 
Yeager had embezzled the proceeds of certain checks, and 
that he had made a settlement with Mr. Yeager, he told me 
that he had taken Yeager’s automobile, that is his equity 
in it, his equity in his house and a part of his weekly salary; 
at that time my bank held a note secured by the automobile, 
Mr. Kenney said he would pay off the balance; Mr. Kenney 
did not, at this time, say anything about the authority or 
lack of authority on the part of Yeager to endorse checks 
either for deposit or for cashing; this question was first 
raised by Mr. Kenney in November, 1927, then he made a 
verbal demand upon the bank, he made both a verbal and 
written demand; thereupon the witness was shown a letter 
dated March 14, 1928 addressed to the North Capitol Sav¬ 
ings Bank and signed by Mr. Hoffman as attorney for Mr. 
Kenney, and the witness stated, I received this letter, that 
this was the first written demand made on the bank for 
reimbursement on account of these checks. That during 
the years 1924, 1925, 1926 and the early part of 1927, Mr. 
Kenney came to the bank but seldom, Mr. Yeager came al¬ 
most daily, prior to Yeager’s connection with the business, 
the plaintiff’s brother, Balph, would come to the bank 
every day or two. 

On cross-examination, the witness further testified: 

Mr. Kenney stated he had taken Yeager’s automobile and 
the equity in his house in settlement of Yeager’s indebted¬ 
ness to him, that is Yeager’s shortage, I mean the entire 
shortage, I understood it was a full and complete 
62 settlement of everything; nothing was said about re¬ 
leasing either Yeager or my bank; Mr. Kenney did 
not say that it was a complete settlement of all of his claims 
against Yeager; I understood that Kenney was going to 
keep Yeager in his employ, would take part of his salary 
and give him another chance; nothing was said about mak¬ 
ing claim or waiving claim against my bank, it was not 
discussed; I never learned that there was not a complete 
and full settlement of Kenney’s claim against Yeager, I 
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never heard the point raised, I understood that there was 
a full and complete settlement; at sometime Mr. Kenney 
told me that there were a great many checks which Yeager 
had endorsed without authority and had cashed,!! may have 
suggested to Mr. Kenney that he go to one of the attorneys 
of the bank, Mr. Sowers, and have him prepare affidavits 
setting out that the endorsements were unauthorized and 
the checks have been cashed without authority; I think 
maybe I did that; whereupon the witness w^s shown a 
paper marked “Plaintiffs Exhibit No. 99” and was asked 
if the signature of the notary was not that of the witness, 
the witness said that it was and that it also wasj his notarial 
seal, the witness further answered that this papbr refreshed 
his recollection, that he took Mr. Kenney’s acknowledge¬ 
ment to that as a notary public; I cannot sky that Mr. 
Sowers prepared the paper, I think probably he! did, I might 
have asked him to prepare the papers, I c^o not know 
whether I did or not, I do not recall that the bank was to 
pay Mr. Sowers, I am quite sure the bank did; not; where¬ 
upon, over the objection and exception of the defendant, 
the said paper was offered and received in evidence; said 
paper was thereupon read to the jury and stated in effect; 
that Charles D. Kenney was doing business ih the city of 
Washington, that he had in his employ for abbut three and 
one half years, up until July 30, 1927, bne Neale A. 
63 Yeager who was employed by me as bookkeeper, that 
Yeager has not or did not have any interest in the 
business, he did not have any authority to pay out money 
without my specific authorization or to cash khecks unless 
they be signed or endorsed by me; that on June 17, 1927, 
Kuth A. Hayes, a customer, made and delivered to the 
Washington Electric Company, her check ifi the sum of 
$9.25 drawn on the First National Bank of Alexandria, Vir¬ 
ginia, to the order of the Washington Electjric Company, 
that said check was cashed by Yeager without my endorse¬ 
ment, knowledge or consent, and I have nevei* received any 
money whatsoever on said check. This affidavit was signed 
by Charles D. Kenney, and subscribed and sworn to before 
Theodore Michaels on September 2, 1927. | The witness 
further testified I did not know the subject [matter of the 
affidavit but I did suppose it was for the purpose of en¬ 
abling Mr. Kenney to make claim against the First National 
Bank of Alexandria; I did not order the paper drafted, I 
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probably suggested Mr. Sowers to Mr. Kenney, and Mr. 
Kenney went to Mr. Sowers ’ office; I may or may not have 
read over the affidavit, I probably discussed with Mr. Ken¬ 
ney the purpose of the affidavit. Thereupon another paper, 
plaintiff’s exhibit 100 was shown to the witness and the 
witness stated that this paper was prepared under the 
same circumstances as the immediate foregoing paper; 
thereupon a number of affidavits were presented to the 
witness; the attorney for the defendant then and there ob¬ 
jected to all of the affidavits on the ground that they are 
not pertinent to the purpose for which they are offerred, 
namely, as reflecting on the question as to whether there 
was a settlement in April 1927, which objection was over¬ 
ruled and an exception was allowed. All of said papers 
were in the form of affidavits sworn to before Mr. Michaels 
and bore dates from the 15th day of August to the 19th 
day of September 1927. The second affidavit related to a 
check of Helen T. Worth on the Woodridge-Langdon Sav¬ 
ings and Commercial Bank; the next affidavit related to a 
check of M. & R. B. Warren, drawn on the Continental 
Trust Company, the next affidavit related to the check 
of Emma M. Edmonds, drawn on the McLaughlin 
64 Banking Corporation; the next affidavit related to 
the check of Maurice FitzGerald on the National 
Metropolitan Bank; the next affidavit relates to three 
checks of J. J. James, drawn on the Federal-American 
National Bank; the next affidavit relates to a number of 
checks of different persons, all drawn on the Security Sav¬ 
ings and Commercial Bank; the next relates to a check of 
William E. Gore, drawn on the Chevy Chase Savings Bank; 
the next relates to a check of Clyde L. Fowler drawn on the 
Brooklvn Branch of the Merchants Bank and Trust Com- 
panv, the next relates to a check of L. D. Hayes, drawn on 
the Mount Vernon Savings Bank; the next relates to a 
check of A. D. Clark, drawn on the Mount Vernon Savings 
Bank. It was thereupon stipulated that all of the checks 
mentioned in said affidavits were cashed at places other 
than the North Capitol Savings Bank. The witness there¬ 
upon stated that all of said checks were cashed after the 
confession made in April. Thereupon the attorney for the 
defendant moved that all of said affidavits and all of the 
testimony relating to them be stricken out as it appears 
that the checks mentioned in said affidavits were cashed 
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after the April confession after the date of the alleged 
settlement and after Mr. Kenney wrote to the North Capi¬ 
tol Savings Bank stating that they could not accept 
Yeager’s endorsement for any purpose other tihan for de¬ 
posit, which motion was over-ruled, and an exception was 
allowed. The witness further testified that the first written 
demand made upon me in behalf of Mr. Kenney was the 
letter of Mr. Hoffman in March 1928; in November of 1927 
I was verbally informed that Mr. Kenney contended that 
Yeager did not have authority to endorse and <£ash checks; 
I saw Mr. Yeager at the bank more than I did Mr. Kenney, 
I do not mean that Mr. Yeager endorsed or signed notes, 
I mean he would bring the notes in, that they would either 
be signed by or endorsed by Charles D. Kenriey; the wit¬ 
ness was asked if he meant that Mr. Yeager would sign 
checks of the Washington Electric Company, ^nd the wit¬ 
ness answered “I never saw the checks, I was jnot the pay¬ 
ing or the receiving teller”, I never examined the 
65 checks; I do recall that on June 19, 1930, I testified 
in this Court in the case of Charles D. Kenney against 
the bank of Commerce and Savings; the witness was asked 
if he recalled the following having taken place while he was 
on the stand and his having testified as indicated: 

“Q. Did you know that Mr. Yeager cashed any checks 
at that bank, made payable to the Washington Electric 
Company? A. Did he cash any? 

“Q. Yes. A. That is made payable to the; Washington 
Electric Company? 

“Q. Did he endorse them ‘Washington Electric Com¬ 
pany’ and cash them at your bank? A. Tfiat would be 
the exception, if that was done any time.” 

j 

The witness thereupon stated I guess the record is cor¬ 
rect, I did not cash any checks for Mr. Yeager, that was 
not my duty, if any such were cashed at my bank, they 
were cashed by the tellers; the bank did not;have any au¬ 
thority in writing to cash any checks payable' to the Wash¬ 
ington Electric Company unless they were first endorsed 
by Charles D. Kenney. 

The witness further testified that if a check was payable 
to the order of Mr. Kenney and was to be deposited to his 
account in my bank, any endorsement would serve in order 
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that the check be deposited to Mr. Kenney’s account so 
long as the endorsement stated it was for deposit, the 
words “for deposit” would not have to be used, so long 
as the funds would go to the credit of the payee there* 
would be no contention as to the endorsement; if the same 
check was to be cashed, then the endorsement would de¬ 
pend upon the person who brought the check in: there¬ 
upon the witness was asked if he did not recall that the 
following questions were asked of him and the following 
answers were made by him: 

66 “Q. Suppose that the same check was brought in 
to be cashed, not a check drawn on your bank, but 

on some other bank and presented, would the endorsement 
have to correspond with that card? A. It should.” 

Then the Court asked in said case: 

“Q. Would it have to? A. It should be required.” 

The witness answered that the record speaks for itself. 

The witness was then asked if in said case the following 
questions had not been asked him and if he had not made 
the following answers: 

By the Court in the earlier case: 

“Q. Then, in Mr. Kenney’s banking business done there, 
it would have to conform to that signature card—is that 
correct? A. For withdrawals? 

“Q. What? A. For withdrawal of funds? 

“Q. Checks drawn by him would have to be in conform¬ 
ity with that signature card? A. Yes, sir. 

“Q. Well, suppose he gets a discount there; how do you 
require endorsements? A. It could be endorsed by some¬ 
body else, provided that the proceeds went to his credit. 

“Q. I am taking the case where you require an endorse¬ 
ment on any paper, the signing of his name to checks 
drawn on his own account. If you require his signature, 
the signature of Mr. Kenney, on any checks or business 
you did there for the cashing of checks drawn on other 
banks, for instance, not on your own bank, would the name 
have to be written in conformity with that card or not? 
A. His name should be. 

67 “Q. Would you require it? A. Personally I 
would, sir. 
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“Q. Your bank? A. Yes, sir. 

“Q. You are President? A. Yes, sir. 

1 ‘The Court: Al- right.’’ 

Thereupon the attorney for the defendant objected to 
all of this and moved that it be stricken from 1 the record 
for the reason that there was nothing in it whibh would in 
any way contradict what Mr. Michaels had sajd upon the 
stand, which objection and motion was over-ruled and an 
exception was noted and allowed. 

Whereupon, on redirect examination, the witness fur¬ 
ther testified: 

i 

The witness was asked what did he understand from the 
language of the Court to-wit: “I am taking the case where 
you require an endorsement on any paper, the signing of 
his name to checks drawn on his own accourit”, the wit¬ 
ness stated I understood I was talking aboht checks of 
Mr. Kenney’s drawn against his account, and I stated all 
the time that the bank should require it, endorsement, I 
did not say that it was necessary to require it; the sig¬ 
nature card is for the purpose of getting one certain sig¬ 
nature on checks drawn against the account indicated on 
the signature card, that with respect to the 1 endorsement 
upon a customer’s check by some one other than the man 
whose name appears on the signature card, it would de¬ 
pend on who brought the check in as to whether he was 
agent or representative, it would also depend On the course 
of business that had taken place before, the reason the 
checks were cashed on Yeager’s endorsement was because 
he came there as the agent of Kenney. 

That at the time Kenney made the affidavits hereinbe¬ 
fore referred to with respect to making demand on other 
banks, he did not make any affidavits regarding the 
68 checks upon which he is now suing, all of the affi¬ 
davits were in regard to claims against banks other 
than mine. 

On recross-examination, the witness further testified: 

In the letter of March 27, 1928, I did receive an affidavit 
setting out claims made against my bank, j 

Thereupon the attorney for the defendant off erred and 
there was received in evidence the letter idnetified by the 
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witness as being sent to the bank by Mr. Hoffman under 
date of March 14,1928; said letter recited in effect that Neal 
A. Yeager had endorsed certain checks and cashed them 
without authority, and had cashed them at the defendant’s 
bank, and demand was made upon said bank to pay to Mr. 
Kenney the value of said checks. 

Whereupon Ralph H. Kenney was called for further 
cross-examination and testified as follows: 

Mr. Hoffman called me on the phone and said he would 
like to come to see me and talk over the facts in this case, 
I told him that whatever I had to say I would say it on the 
witness stand, I did go to Mr. Quinn’s office, the attorney 
for the defendant, and did talk to him about the case, I 
talked to him about some of the deposit slips, I picked out 
those that were in my handwriting, also those that were in 
my sister’s handwriting, I told him about the system of 
bookkeeping, about the various books that were used and I 
told him about the thing concer-ing which I testified to on 
the stand, I refused to talk to Mr. Hoffman. 

Whereupon Frank B. Hoffman was called as a witness for 
the defendant and testified as follows: 

After I called Mr. Kenney, I saw Mr. Quinn at his office 
and Mr. Quinn offerred to have Ralph Kenney at his, Mr. 
Quinn’s, office or to bring him to see me and to go over any¬ 
thing I wanted, and I did not accept Mr. Quinn’s offer. 

Whereupon Charles D. Kenney resumed the stand in his 
own behalf, in rebuttal, and testified as follows: 

69 When Ralph Kenney told me about Yeager’s 
former trouble, I went to Yeager and asked him all 
of the circumstances of the case, he told me he was framed, 
that he did not take the money, that he had to take a rap, 
blame, for a higher official, I looked up the record and found 
that the Court had put him on probation, I went to 
Yeager’s wife and she said he did not take the money, that 
he was a victim of circumstances; he conducted himself 
properly around my place and I did not think he was a 
criminal at heart, I though- there was a certain jealousy 
between Yeager and Ralph Kenney, I did not believe 
Yeager took the money; I recall going to the races three 
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times with Mr. Yeager, that is during the entiije period he 
was employed by me, from January 1924 to July 1927, we 
went once to Laurel and twice to Bowie; Yeager usually 
bet, on these occasions $2.00, the highest I ever saw him bet 
was $6.00; I did not know that he was betting with the book¬ 
makers until he told me on April 13,1927, prior I to that time 
I had no information that would indicate he jwas betting 
with the bookmakers on horse races; I did nbt have any 
knowledge that Yeager went to the races on ahy occasions 
other than the three occasions above mentioned. 

It was about the time that I discovered soihe I. 0. U.’s 
that Ralph Kenney left my employ, I found in my safe a 
bunch of around 20 to 25 I. O. U.’s, and it was around that 
time that Ralph Kenney left. 

The first written statement I ever received from the bank 
was after April 13, 1927. Up to that time I did not know 
that they made written statements, prior to that time the 
balances were simply struck in the deposit bo<j>k. On April 
13,1927,1 talked to Mr. Michaels about Yeager and a few w 
days latter, he sent me a written statement by mail. The 
witness was shown a pass book or deposit book for the year 
1927, and he identified an entry, April 16, and the word 
“Statement’’ and he said that this was the fir^t statement I 
ever received. Prior to that time, I received my own can¬ 
celled checks when the book was balanced, j When I re¬ 
ceived the cancelled checks I took them and checked 
70 them against the stubs in the check bobk in order to 
see that the balance in the check book! corresponded 
with the balance in the bank book; I first learned that Neal 
A. Yeager was cashing customers’ checks for any purpose 
when he confessed to me on April 13, 1927; I did not have 
any knowledge that Ralph Kenney was eiiidorseing cus¬ 
tomers’ checks and cashing them. With fespect to the 
notes at the North Capitol Savings Bank, the! curtails which 
were paid on my notes were made by my check, that is 
cheeks drawn by me. I had given some notes in payment 
of some of my accounts, which notes were jpayable at the 
North Capitol Savings Bank, and at tim^s, when these 
notes were presented, the bank would pay the same and 
charge the note to my account, that is to; say that they 
would be paid from the balance in my deposit and would be 
charged to my account. Thereupon the witness was asked 
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if he had checks which had been given to the North Capitol 
Savings Bank in payment of curtail of notes and the wiw- 
tess thereupon produced 68 cancelled checks, all of which 
were drawn on the North Capitol Savings Bank, payable 
to the order of the North Capitol Savings Bank, and were 
signed Washington Electric Company by Chas. D. Kenney, 
all of said checks bearing dates from January 7, 1925 to 
March 25, 1927, and varying in amount from $15.00 to 
$168.75, the witness stated that all of said checks were 
either sent down by me or I took them down, those that 
were sent down were taken either by Yeager or Ralph 
Kenney, all of said checks were given to curtail notes held 
by the bank, which checks were otferred and received in evi¬ 
dence; that on the dates when my notes would mature I 
would make a curtail with these checks and give a new note, 
if the checks did not pay the old note in full; that from time 
to time customers gave me their notes, when these matured, 
the customers would either pay the notes in full or give me 
a check for interest and curtail and give me a new note for 
the balance^ before the new note would be taken down to the 
bank to apply on the old note I would endorse the new note 
and the check. 

71 Whereupon, on cross-examination, the witness fur¬ 
ther testified: 

When I heard of Yeager’s former trouble, I talked with 
him about it, he told me he had taken the rap for a higher 
official, I believed that, I went to his wife and she said 
the same thing, Yeager did not say who the official was, 
he simply said it was a higher official of the Second National 
Bank, I found out from an investigation that Yeager had 
been placed on probation, that he had pleaded guilty, I 
never went to the bank to find out what they knew about 
the matter; after I found out about Yeager’s trouble I 
supervised his work carefully, I knew he was endorsing 
checks “Washington Electric Company, by Neal A. 
Yeager”; I did at various times check up my customers’ 
accounts to ascertain whether or not checks coming in from 
customers had all been deposited; when checks came in 
from customers they were supposed to go into the cash 
register, there were a lot of cash sales made in the store 
and some people paid in cash, a majority of the bills were 
paid by check; I have seen the deposit slips and the de- 
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posits were made up mostly of checks, some little cash 
was deposited; the witness was asked if, when he re¬ 
ceived his statement from the bank, with cancelled vouchers, 
he checked back his receipts on his day book tp see whether 
or not his receipts had been deposited; the witness an¬ 
swered I did not get a detail statement from the bank; the 
witness was then asked if when he received I his balanced 
bank book he checked up the daily receipts to see if they 
had been deposited, and he stated that the vouchers re¬ 
turned were his own checks and would not show daily 
receipts; that all of the customers’ checks Should be de¬ 
posited in the bank, they were supposed to be received 
at my office first; when a customer’s check was received, 
the check should go into the cash register and the custo¬ 
mer should receive credit for it; Yeager sent out most of 
the monthly statements to the customers, I! would check 
these statements but Yeager could change them. I checked 
up the statements lots of times, at times I mailed 
72 the statements myself; I did go overj the books to 
find out if proper entries were being! made; I did 
not know that deposits were being made and cash being 
deducted from them, that is I did not know until Mr. 
Michaels gave me an itemized list of all of j my deposits; 
I did not know that money was being taken put on the de¬ 
posit tickets; I do not remember that I pver withdrew 
cash in this manner, but if I did I had the ijight to do so; 
I never knew that my sister withdrew money ih this manner; 
my Sister is not sick at this time but she is nerveous; I 
never at any time found that she had tak^n cash or en¬ 
dorsed any checks and cashed them; I did jnot know that 
Ralph did it, my Sister and Brother attended to the bank¬ 
ing business 1925-26; I did not recall whether I invited 
Yeager to go to the race track; Ralph di£ not put the 
I. 0. U. ’s in the cash drawer, they were in the safe in a box, 
I found the I. 0. U.’s in the box when I was examining the 
safe; Ralph did not pay me back on those I. 0. U’s, he paid 
me back on his shortage; I had a note account at the bank, 
I put up security, and could draw checks on that account; 
the checks which I heretofore identified were given as 
curtails on my own notes, I never curtail a note by mak¬ 
ing a cash payment, I do not know that any of my em¬ 
ployees ever did, I never knew of Ralph paying on any 
of my notes by cash; if I went away I would leave 
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checks signed by me, I trusted by employees to that ex¬ 
tent, \ve had an account with several transfer companies 
where all the freight and drayage was charged; my pay 
roll was taken care of by cashing one of my checks, I 
have the checks here, they would be drawn on Friday or 
Saturday. Further questioning upon this matter was 
stopped by the Court as being without the scope of the 
direct examination; I do not know where the I. 0. U. ’s are 
which Ralph put in the safe, I last saw them the day I 
found them, he may have taken them with him, after he 
left he returned some money to me. 

Whereupon the plaintiff and the defendant both an¬ 
nounced that their cases were closed. 

Whereupon the attorney for the plaintiff moved 
73 that the deposit slips which had been received in 
evidence, over his objection, be stricken out upon the 
ground that! there was no showing that the checks which 
accompanied said slips had not been properly endorsed 
by Charles D. Kenney, that if the checks were properly 
endorsed by Charles D. Kenney, it was entirely proper 
that cash be paid out upon said checks, and that said slips 
would therefore be immaterial, irrelevant and would have 
no bearing on the case one way or the other; which mo¬ 
tion was denied, an exception was noted and allowed. 

Whereupon the plaintiff moved that the defendant’s 
fourth plea, the plea of settlement be withdrawn from the 
jury, upon the ground that there was not sufficient facts 
on this point to submit the case to the jury, that the plain¬ 
tiff testified that there was no settlement, and Yeager, the 
defendant’s witness like-wise testified that there was no 
settlement but that there was an arrangement made under 
which money might be paid in and might be paid out on 
Yeager’s account; which motion was denied, to which rul¬ 
ing the plaintiff noted an exception which was allowed. 

Thereupon, and thereafter, the attorney for the defend¬ 
ant moved the Court to direct a verdict for the defendant 
on all the evidence in the case; first, because the evidence 
shows a holding out by the plaintiff of Yeager as an agent 
with apparent authority to endorse, secondly because of 
the agreement entered into between Kenney and Yeager, 
this agreement was a settlement or amounted to the treat¬ 
ing by Kenney of Yeager as his debtor and a ratification of 
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the acts of Yeager in endorsing the checks, for when Ken¬ 
ney treated Yeager as his debtor, he treated Yeager as 
one who had received money for his use I and benefit. 

74 The plaintiff opposed the immediately foregoing- 
motion of the defendant upon the grounds that there 

was no holding-out by the plaintiff of Yeager jas an agent 
with apparent authority to endorse and cash ! checks, and 
further, there was no agreement of settlement \ between the 
plaintiff and Yeager and there was no ratification by the 
plaintiff of Yeager’s acts, and no agreement tty release the 
bank from its liability; that the evidence jconclusively 
showed that there was no specific authorization by the plain¬ 
tiff to Yeager authorizing him to endorse and cash checks, 
that there was no specific authorization given! to the bank 
empowering it to cash checks endorsed by Yeager; that 
such evidence as there was to indicate eithetf the implied 
authorization, a settlement, or a ratification should be sub¬ 
mitted to the jury and the jury should decide such matters 
as a question of fact. 

And thereupon, over the objection and exception of the 
plaintiff, the Court, on the 8th day of May, 1931, granted 
the motion of the defendant and directed the jury to re¬ 
turn a verdict for the defendant, from which ruling and 
direction of the Court, the plaintiff noted an exception, 
which exception was thereupon allowed. j 

Thereupon the jury, in obedience tci the instruc- 

75 tions of the Court, rendered its verdict on the 8th 

day of May 1931. | 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
the plaintiff. 

Judgment was forthwith entered, and an appeal was 
noted by the plaintiff, and the usual undertaking was fixed. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, before the jury returned its verdict, 
and because the matters and things hereinbefore recited 
are not matters of record, in order to make tile same a part 
of the record herein, which is hereby ordered, so that the 
plaintiff may have his case reviewed on appeal, the plain¬ 
tiff, by his attorneys, moves the Court to 'sign and seal 
this, his Bill of Exceptions, to have the shme force and 
effect as if each and every one of said exceptions had been 
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separately signed and sealed, which motion is granted by 
the Court; and thereupon, the plaintiff tenders this, his 
Bill of Exceptions, and requests the Court to sign and seal 
the same, which is accordingly done, now for then, this 
10th day of July 1931. 

JENNINGS BAILEY, 

Justice. 

Approved. 

FRANK B. HOFFMAN, 

FRANK B. HOFFMAN, 

F. W. HILL, Jr., 

FRANCIS W. HILL, Jr., 

Attorneys for Plaintiff. 

HENRY I. QUINN, 

HENRY I. QUINN, 

Attorney for Defendant. 

[Endorsed:] Filed May 25,1931. Frank E. Cunningham, 
Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5485. Charles D. Kenney, trading as the “Washing¬ 
ton Electric Co.” and as “Washington Electric Sales Co.,” 
appellant, vs. North Capitol Savings Bank, a corporation. 
Court of Appeals, District of Columbia. Filed Sep. 9, 1931. 
Henry W. Hodges, Clerk. 
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BRIEF ON BEHALF OF APPELLANT 


STATEMENT OF THE CASE ! 

i 

i 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, in an action brought 
by appellant, hereinafter referred to as plaintiff, 
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against the appellee, hereinafter referred to as defen¬ 
dant, to recover from it on account of certain checks 
drawn payable to the order of the plaintiff, which 
checks were endorsed, without authority, by an em¬ 
ployee of the plaintiff and cashed by said employee 
for his own use and benefit at the defendant’s banking 
house, which checks the defendant in turn forwarded 
to the drawee banks and collected upon them. 

The Court, at the close of the entire case, upon the 
motion of the defendant, (R. p. 68), directed the jury 
to return a verdict for the defendant; this was done 
and judgment was so entered; it is from this judgment 
that the plaintiff appeals (R. p. 27). 


DECLARATION 

The declaration is in two counts. The First Count 
in the declaration is for money had and received by 
the defendant to the use and benefit of the plaintiff. 
It is alleged that the defendant, at divers times be¬ 
tween January 6, 1926, and April 8, 1927, came into 
possession of certain checks which belonged to plain¬ 
tiff, were made payable to the order of the plaintiff, 
were cashed by the defendant upon the unauthorized 
endorsement of an employee of the plaintiff and that 
said defendant thereupon collected the proceeds of 
said checks from the banks on which they were drawn; 
that the amounts of each of said checks so collected 
by the defendant were paid by the defendant, without 
authority, to a person not authorized to receive the 
same; that the defendant refuses to pay the amounts 
so collected to the plaintiff, and there is due by the de¬ 
fendant to the plaintiff the sum of $7,519.85 with in- 
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terest thereon at 6 % from April 8, 1927 (R. pp. 1 
and 2). j 

The Second Count is in trover. It is alleged that 
the plaintiff came into possession of certain ichecks as 
his own property, that he lost said checks from his 
possession, that he did not legally part with them or 
the title thereto; that said checks came into possession 
of the defendant; that the defendant contrived to de¬ 
fraud the plaintiff, collected upon said checks, and re¬ 
fuses to deliver the said checks or the proceeds there¬ 
of to the plaintiff, but did convert and dispbse of the 
same to its own use; all to the damage of the plaintiff 
in the sum of $7,519.85, with interest at the rate of 
6% from April 8, 1927 (R. pp. 2 and 3). i 
The specific checks sued upon are set out in detail 
in the Particulars of Demand, (R. pp. 3-23)^ the total 
number of checks being 95. Claim upon the! following 
checks were withdrawn at the commencement of the 
trial; No. 2 (R. 4), 18 (R. 8), 24 (R. 9), 42 (R. 12), and 
77 (R. 20). | 

i 

PLEAS 

I 

The defendant filed 6 pleas to the Declaration (R. 
p.24-26). | 

The First Plea is to the First Count; it admits that 
defendant came into possession of the checks, admits 
that it collected the proceeds thereof from! the banks 
upon which the checks were drawn; it denies that said 
checks were cashed by it upon unauthorized endorse¬ 
ments, and denies that the proceeds were;paid to a 
person not authorized to receive the same (R. p. 24). 

The Second Plea is to the Second Count; it admits 
that the plaintiff came into possession of the checks, 
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and denies all other allegations of the said Count (R. 
p. 24). 

The Third Plea is to both Counts; it alleges that the 
employee who cashed said checks was entrusted by the 
planitiff with the collection of his accounts, the keep¬ 
ing of his books and records, and the transaction of 
his banking business; that the plaintiff’s pass-book 
with the bank was balanced at various times; that 
said book and cancelled vouchers were returned to the 
plaintiff, and that this gave notice to the plaintiff that 
the checks sued upon had been cashed by said employee 
and not deposited to plaintiff’s account, and that the 
balance indicated was accepted and became and ac¬ 
count stated (R. pp. 24 and 25). 

The Amended Fourth Plea is to both Counts; it 
alleges that during April, 1927, the plaintiff discov¬ 
ered that his employee had converted to his own use 
the proceeds of the checks, intsead of depositing the 
same to the plaintiff’s account or using the same in 
the transaction of his business; and that the plaintiff, 
without giving any notice to the defendant of the ac¬ 
tions of said employee, made a full and complete set¬ 
tlement with said employee, who turned over certain 
assets to the plaintiff and agreed to make monthly pay¬ 
ments until the entire amount collected had been paid; 
that the plaintiff accepted said settlement and agreed 
with said employee not to make demand upon the de¬ 
fendant by reason of said transaction; that the plain¬ 
tiff ratified and confirmed the action of the employee 
and is estopped from maintaining this suit (R. pp. 26 
and 27). 

The Fifth Plea is to both Counts; it alleges that at 
various times after the employee began the forgeries, 
the plaintiff left his pass-book with the defendant to 


i 
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be balanced, that this was done and the book was re¬ 
turned to the plaintiff; that it was then the duty of 
the plaintiff to examine the account and to give de¬ 
fendant notice of any objection thereto; that plaintiff 
did not do this and is now estopped from maintaining 
this suit (R. p. 25). j 

The Sixth Plea is to both Counts; it is similaf to the 
Fifth Plea, except that it also adds that the plaintiff 
delegated the employee to make the examination of 
the state of his account with the defendant; that the 
plaintiff did not use reasonable care in supervising 
said employee and did not check his work; that the 
plaintiff knew that said employee was not trustworthy 
(R. 25 and 26). j 

I 

I 

! 

ASSIGNMENT OF ERRORS j 

i 

I 

Pursuant to the rules of this court, there 'tfas filed 
in the Court below assignment of errors on behalf of 
the plaintiff (R. pp. 28 and 29). j 

The assigned errors relied upon are as follows: (R. 
pp. 28 and 29.) | 

1. The Court erred in granting the motion of the 
defendant to direct a verdict for the defendant on all 
of the evidence in the case. 

2. The Court erred in directing a verdict fo]f the de¬ 
fendant on the ground that the plaintiff held out Yea¬ 
ger as his agent with apparent authority to i endorse 
and cash checks. 

3. The Court erred in directing a verdict; for the 
defendant upon the theory that there was a settlement 
between the plaintiff and Yeager which settlement was 
a bar to the plaintiff’s recovery against the defendant. 


i 

j 

I 

I 

i 

i 

i 

i 
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4. The Court erred in directing a verdict for the de¬ 
fendant on the ground that the plaintiff ratified the 
act of Yeager in endorsing and cashing checks and 
that such ratification was a bar to the plaintiffs recov¬ 
ery against the defendant. 

5. The Court erred in holding, as a matter of law, 
that Yeager was the agent of the plaintiff with the au¬ 
thority to endorse and cash checks; that this question 
should have been submitted to the jury. 

6. The Court erred in holding, as a matter of law, 
that the plaintiff ratified the acts of Yeager in endors¬ 
ing and cashing checks; that this question should have 
been submitted to the jury. 

7. The Court erred in requiring the plaintiff to state, 
over the objection of his counsel, ^whether he gave any 
instructions to the bank concerning the endorsement 
of customers’ checks. 

8. The Court erred in admitting in evidence, over 
the objection of the plaintiff, certain checks endorsed 
by Yeager without it first having been shown that said 
checks were cashed. 

9. The Court erred in permitting Ralph Kenney, 
over the objection of the plaintiff, to testify that he, 
his sister and the plaintiff cashed checks of customers 
payable to the Washington Electric Company, that 
said checks would be endorsed “Washington Electric 
Company” by his name or by his sister’s name, and 
would be cashed by the bank. 

10. The Court erred in admitting in evidence, over 
the objection of the plaintiff, deposit slips showing 
withdrawals of a portion of the deposit without requir¬ 
ing that the checks which were deposited be also re¬ 
ceived in evidence. 

11. The Court erred in permitting the defendants’ 


I 
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witness, over the objection of the plaintiff,: to testify 
as to former troubles of Yeager. 

12. The Court erred in admitting in evidence, over 
the objection of the plaintiff, testimony toi the effect 
that Yeager bet on horse races. 

13. The Court erred in admitting evidence over the 
objection of the plaintiff. 

14. The Court erred in refusing to grant} the plain¬ 
tiff’s motion that the deposit slips which had been re¬ 
ceived in evidence, over the objection of the plaintiff, 
be stricken out upon the ground that there was no 
showing that the checks which accompanied said slips 
had not been properly endorsed by Charles t>. Kenney. 

15. The Court errer, over the objection $nd excep¬ 
tion of the plaintiff, in directing the jury to return a 
verdict for the defendant. 

ARGUMENT j 

| 

Before reviewing the evidence and discussing the 
assignment of errors, it is desired to briejly refer to 
the law with respect to the directing of a verdict by the 
court. 

A verdict should not be directed by the' court, un¬ 
less, as a matter of law, no different verdict could be 
rendered under any proper view of the facts which the 
evidence tends to establish. Texas & P. Ry. Co. vs. 
Cox, 145 U. S. 593. j 

It is stated in Travelers Insurance Co. vs* Randolph, 
78 F. 754, at p. 759, that: 

“-the jury should be permitted to return a 

verdict according to its own view of the facts, un¬ 
less upon a survey of the whole evidence, and giv- 


i 

i 

i 

i 


i 
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ing effect to every inference to be fairly or rea¬ 
sonably drawn from it, the case is palpably for the 
party asking a peremptory instruction. ’’ 

It is only proper for the court to direct a verdict 
when it would be its duty to set aside a different one, 
if rendered. Phoenix Mut. Life Ins. Co. vs. Doster, 
106 U. S. 30. 

This Court has frequently passed upon this particu¬ 
lar question of law. In the case of Crane v. Postal 
Telegraph Cable Co., 48 App. D. C. 54, this question 
arose. There the Telegraph Company sued Crane, 
Paris & Company to recover for checks payable to the 
plaintiff, which were endorsed and then cashed by one 
of its employees at Crane, Paris & Company. The 
court directed a verdict for the plaintiff and the de¬ 
fendant appealed; the judgment of the lower court was 
reversed. This Court there stated, p. 57: 

“If reasonable men would differ as to the infer¬ 
ences which should be drawn from the testimony 
bearing upon either of those questions, and conse¬ 
quently as to the answer which should be given, 
then the question with respect to which the dis¬ 
pute would arise should have been given to the 
jury for its solution.” 

To the same general effect is Leather Manufactur¬ 
ers’ National Bank v. Morgan, 117 U. S. 96. 

As a corollary to the foregoing rules, it may be 
stated that in order to justify the lower court in direct¬ 
ing the verdict for the defendant it is not sufficient, 
that the court might have thought the preponderance 
of the evidence was in favor of the defendant; the ex¬ 
istence of a conflict in the evidence is not sufficient; 
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the court was only justified in so ruling if tjiere was a 
lack or want of evidence to support the plaintiff; if 
there was evidence sufficient to support the| plaintiff’s 
claim, then, even if there was other evidence in contra¬ 
diction, the court erred in directing the verdict for the 
defendant, for this contradiction would raise an issue 
of fact which must be determined by the jury. 

I 

i 

FACTS | 

i 

i 

Plaintiff’s Case 

j , 

The plaintiff testified that he was engaged in the 
electric fixtures and wiring business, that he was ope¬ 
rating under two trade names, the Washington Elec¬ 
tric Company, which took care of the fixtures business, 
and the Washington Electric sales Company, which 
took care of the wiring business; that he did his bank¬ 
ing with the defendant; that he had two accounts, one, 
the Washington Electric Company by Charles D. Ken¬ 
ney, and the other, Charles D. Kenney, “Wiring Ac¬ 
count,” the latter being for the Washington Electric 
Sales Company (R. 33). 

The plaintiff’s signature card with the: defendant 
was dated April 6, 1920, and read 4 ‘Washington Elec¬ 
tric Company, by Charles D. Kenney”; the plaintiff 
stated that he did not give the bank any otfier author¬ 
ity with respect to his account (R. 34). 

The signature card for the other account provided 
for checks to be signed only by Charles t >. Kenney 
(R. 34). j • . 

The plaintiff stated that the bank required checks 
drawn on the account to be signed “Washington Elec- 


i i 
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trie Company, by Charles D. Kenney,” exactly in ac¬ 
cordance with the signature card; that he did not au¬ 
thorize the defendant bank to cash any checks made 
payable to the Washington Electric Company and en¬ 
dorsed either 44 Washington Electric Company, by Neal 
A. Yeager,” or 44 Washington Electric Company, by 
Charles D. Kenney” when the words 44 Charles D. Ken¬ 
ney” were in the hand writing of Neal A. Yeager (R. 
34.) 

The plaintiff was shown all of the checks in suit, ex¬ 
cept those upon which claim had been waived, and tes¬ 
tified that all of the endorsements, wfith the exception 
that in some instances the words 4 4 Washington Elec¬ 
tric Company,” were made by rubber stamp, were in 
the handwriting of Neal A. Yeager; that with one ex¬ 
ception (R. 35) the name of the plaintiff does not ap¬ 
pear on the endorsements of any of said checks; that 
said exception refers to check or item 19 in the bill of 
particulars, on the back of which check his, plaintiff’s 
name was forged in the handwriting of said Yeager; 
that Yeager was without authority to endorse and cash 
said checks; that he never authorized Yeager to en¬ 
dorse and cash checks; that the plaintiff never re¬ 
ceived the proceeds from any of said checks (R. 35). 
Yeager testified plaintiff did not authorize him to sign 
customer’s checks and cash them (R. 54). 

The defendant admitted in its pleas that it cashed 
the checks and collected the proceeds. 

Law Applicable To Plaintiff’s Case 

At the outset, the attention of the Court is invited 
to the following sections of the Code of Laws of the 
District of Columbia: Title 22, page 305. 
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“22. Signature by Procuration.—Aj signature 
by * 4 procuration’’ operates as notice that the agent 
has but a limited authority to sign, and the prin¬ 
cipal is bound only in case the agent in; so signing 
acted within the actual limits of his authority/’ 

Title 22, page 305. j 

“24. Forged Signature.—Where a signature is 
forged or made without the authority of the per¬ 
son whose signature it purports to be it is wholly 
inoperative, and no right to retain the instrument, 
or to give a discharge therefor, or to enforce pay¬ 
ment therefor against any party thereto can be 
acquired through or under such signature, unless 
the party against whom it is sought to enforce 
such right is precluded from setting up the forgery 
or want of authority.” 

j 

Under the foregoing facts and in view of the law 
applicable to this case, the plaintiff is entitled to re¬ 
cover. 


To this effect is National Metropolitan Bank vs. 


Realty Appraisal & Title Company, 47 
where it is stated, p. 983: 


F(2d) 982, 


‘ 4 It is an established rule that, when a check is 
drawn payable to the order of any actually exist¬ 
ing person or corporation, if the order! or endorse¬ 
ment of such payee, is forged, payment by the 
bank is no acquitance. In such case the deposi¬ 
tor has directed payment to be made in a certain 
manner; a payment made otherwise than accord¬ 
ing to his direction is no discharge of the bank’s 
obligations toward him. Neither hag the holder, 
under a forged indorsement, any title to the paper, 
or any right to receive payment of if. ‘Morse on 
Banks and Banking, vol. 2 No. 474/ Where a 
check is drawn payable to the order of an actually 
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existing person or corporation, if the order or en¬ 
dorsement of such payee is forged, payment by 
the bank is no acquittance. Where a depositor di¬ 
rects a payment to be made in a certain manner, 
a payment made otherwise than according to his 
directions is no discharge of the bank’s obligation 
toward him’.” 


This Court, in the case of Merchants’ Bank v. Na¬ 
tional Capital Press Co., 53 App. D. C. 59., passed upon 
a case that is practically identical with the instant 
case. There the bookkeeper extracted checks from 
the mail, credited the accounts of customers, indorsed 
the checks in plaintiff’s name, cashed them at defen¬ 
dant bank and appropriated the proceeds to his use. 
This Court stated, p. 60: 

“ Defendant, however, by collecting from the 
drawee banks, foreclosed the right of action by 
plaintiff against the drawers of the checks. 

“The checks, when received and collected by de¬ 
fendant, were the property of plaintiff, and plain¬ 
tiff’s title therein could not be defeated by a 
forged indorsement. Plaintiff’s title 'remained 
the same as it was before the forgery was commit¬ 
ted ; hence, when defendant received the money on 
the checks, it had no more title to the money than 
it had to the checks, and plaintiff could recover 
the amount collected on the checks in an action for 
money had and received. This rule is sustained 
generally in the states, and we have not been cited 
to any federal authority to the contrary.” 


To the same effect are Indiana Flooring Co. v. Dis¬ 
trict National Bank, 51 App. D. C. 391; Crane v. Pos¬ 
tal Telegraph Cable Co., 48 App. D. C. 54; Leather 
Manufacturers’ National Bank v. Morgan, 117 U. S. 


13 


96; National Bank of Commerce v. Takoma Mill Co., 
182 Fed. 1. | 

From the foregoing it is apparent that a verdict 
should not have been directed for the defendant, unless 
at least some one of the defenses interposed by it was 
clearly proven and that there was no dispute as to the 
facts constituting such defense. 


Assignments 1 and 15 


These assignments are: 

1 . The Court erred in granting the motion of the de¬ 
fendant to direct a verdict for the defendant on all of 
the evidence in the case. 

15. The Court erred, over the objection] and excep¬ 
tion of the plaintiff, in directing the jury to return a 
verdict for the defendant. 

Assignments 1 and 15 are general and will not be 
specifically discussed, but will be considered under the 
various points hereinafter treated. 


Assignments 2, 5 and 7 


i 

i 

i 

One of the defenses interposed by the defendant is 
that Yeager had apparent authority to endorse and 
cash checks. This, also is one of the grounds of de¬ 
fendant’s motion for a directed verdict (R. 68). These 
assignments are directed to this point. The court, over 
the objection of plaintiff, required plaintiff to state 
whether he gave any instructions to the bank concern¬ 
ing the indorsement of customer’s checks. This as¬ 
signment of error will come up in the consideration of 
the other two assignments. These three Assignments 
are as follows: i 


i 

! 

i 

I 


I 

i 

i 


I 
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2. The Court erred in directing a verdict for the de¬ 
fendant on the ground that the plaintiff held out Yea¬ 
ger as his agent with apparent authority to endorse 
and cash checks. 

5. The Court erred in holding, as a matter of law, 
that Yeager was the agent of the plaintiff with the au¬ 
thority to endorse and cash checks; that this question 
should have been submitted to the jury. 

7. The Court erred in requiring the plaintiff to 
state, over the objection of his counsel, whether he 
gave any instructions to the bank concerning the en¬ 
dorsement of customer's checks. 

With respect to the authority of Yeager, the em¬ 
ployee who endorsed and cashed the checks, the plain¬ 
tiff stated he never authorized Yeager to endorse and 
cash checks (R. pp. 35, 36); the signature card of the 
bank did not authorize Yeager to endorse and cash 
checks; Yeager, the employee, was called as a wit¬ 
ness for the defendant and testified that the plaintiff 
did not authorize him to sign customer’s checks and 
cash them, (R. p. 54); there is not a single word in the 
whole record that Yeager had specific authority to en¬ 
dorse checks. The sole contention of the defendant 
is that he had apparent authority. 

There are no uncontroverted facts in the record 
which will establish an implied authority on the part 
of Yeager to endorse and cash checks payable to the 
order of the plaintiff. The defendant bases his argu¬ 
ment upon a false premise; it first seeks to show that 
the plaintiff gave the bank no specific authority as 
to the endorsement of checks payable to him, then, 
that the plaintiff knew there was a rubber stamp on 
which was printed “Washington Electric Company,” 
by, and then a blank line, and that plaintiff knew 
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checks were endorsed in this manner by ^Teager and 
taken out of the plaintiff’s place of business; that 
this extended over a long time, and constituted ap¬ 
parent authority to the bank. These statements are 
misleading and do not take into consideration other 
known facts. The aforesaid signature card was the 
only authority given to the bank. (E. p. 34) |; the plain¬ 
tiff, on cross-examination, was asked if h£ gave any 
instructions one way or the other about endorsing cus¬ 
tomers ’ checks; to this question plaintiff objected, 
which objection was overruled, exception was taken 
and it is submitted that in this the court erred, in that 
it was not shown that there was any necessity to give 
instructions with respect to the endorsements of 
checks, and that the signature card was the yard stick 
by which to measure the authority with | respect to 
the account; and further, with respect to the above 
mentioned form of indorsement, the plaintiff stated 
that he only authorized it “for the purpose of de¬ 
posit” (E. pp. 36, 37, 38). Even if it be conceded 
that the foregoing facts, standing alone, j would im¬ 
pute implied authority, yet this would nbt be suffi¬ 
cient to justify a person, who had specific! knowledge 
of the limitation of the authority, to act upon such 
alleged apparent implication when he knew that this 
was contrary to the actual authority. The bank knew 
that Yeager lacked authority, it knew about the sig¬ 
nature card; Geo. W. Scott, one of its Representa¬ 
tives, testified that if a customer draws a check on 
his account, the bank’s authority is the| signature 
card, (E. p. 50); Theodore Michaels, President of the 
defendant bank, testified that Yeager would bring 
checks into the bank, the checks would (“either be 
signed or endorsed by Charles D. Kenney”! (E. p. 61); 

. i 

! 

i 

i 

i 
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that the bank had no written authority to cash any 
checks payable to the Washington Electric Company 
unless they were first endorsed by Charles D. Ken¬ 
ney, (R. p. 61); that when a check is payable to a de¬ 
positor and it desires to cash the check, the endorse¬ 
ment should correspond to the signature card, (R. p. 
62); that when a check is payable to plaintiff and he 
desires to cash it, the endorsement should be in con¬ 
formity to the signature card (R. p. 62). 

A bank has no authority to pay checks not signed in 
accordance with the signature card, 7 Corpus Juris, 
p. 674, note 88. 

The plaintiff and his brother are not on friendly 
terms; the brother testified that he cashed checks in 
the same way that Yeager did, and that the plaintiff 
knew of this. The plaintiff definitely and positively 
denied that he had any knowledge of such acts. 

In the case of Crane v. Postal Telegraph & Cable 
Co.,’48 App. D. C. 60, the facts were not as favorable 
to the plaintiff as in the instant case, as there the em¬ 
ployee was the cashier in charge of a local office of an 
out of town company, and as this Court remarked, the 
position of cashier carries with it some implication of 
authority to cash and endorse checks, yet there the 
lower court directed a verdict for the plaintiff. This 
was held to be error. Yet this Court certainly indi¬ 
cated that the question-of the implied authority of the 
agent should be submitted to the jury. 

In the case of Leather Manufacturers’ National 
Bank v. Morgan, 117 U. S. 96, the plaintiff sought to 
recover from the bank on account of the cashing by 
it of plaintiff’s checks which had been raised by one 
of its employees; the lower court directed a verdict 
for the plaintiff. The Supreme Court reversed to the 
lower court, stating, p. 122: 
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“ Whether the plaintiffs are estopped, by the 
negligence of their representative, to dispute the 
correctness of the account as rendered by the 
Bank from time to time is, in view of hll the cir¬ 
cumstances of this case, a mixed question of law 
and fact. As there is, under the evidence, fair 
ground for controversy as to whether the officers 
of the Bank exercised due caution befbre paying 
the altered checks, and whether the ! depositor 
omitted, to the injury of the bank, to do what or¬ 
dinary care and prudence required of him, it was 
not proper to withdraw the case from the jury.” 

The facts in the case of National Bank of Com¬ 
merce v. Takoma Mills Co., 182 Fed. 1, (9th Cir. Ct. 
App.), were very similar to those in the instant case. 
There the question of the implied authority of the 
agent was submitted to the jury, the jury! found for 
the plaintiff. The judgment was affirmed, j 

In the case of Uniontown Grocery Co. v. Dawson, 
68 W. Va. 332, the court specifically stated that where 
a person assumed to act as agent for another without 
authority, the question whether the unauthorized acts 
have been ratified is one of intention on the part of 
the assumed principal, and is a question of fact for 
the jury to determine. 

It is respectfully submitted that the question of the 
implied authority of Yeager should have; been sub¬ 
mitted to the jury. 

i 

Assignment 3 

i 

i 

This assignment relates to the defense of defendant 
that a settlement was made by the plaintiff and Yea¬ 
ger. This, also, is one of the grounds of defendant’s 
motion for a directed verdict (R. 68). The assign¬ 
ment is: 


i 

i 

! 

i 

i 

I 
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3. The court erred in directing a verdict for the de¬ 
fendant upon the theory that there was a settlement 
between the plaintiff and Yeager, which settlement 
was a bar to the plaintiff’s recovery against the de¬ 
fendant. 

Theodore Michaels, President of the defendant 
bank, testified that in April, 1927, (R. 58) Kenney told 
him that Yeager had embezzled the proceeds of cer¬ 
tain checks, and that he had made a settlement with 
Yeager; that he had taken Yeager’s automobile and 
equity in his home and would take a part of Yeager’s 
weekly salary, (R. 58); that nothing was said about 
Kenney releasing either Yeager or the bank, (R. p. 
58); that he understood that there was a complete and 
full settlement (R. p. 59); however, on cross-exam¬ 
ination this witness reluctantly admitted that in Sep¬ 
tember, 1927, he assisted plaintiff in the preparation 
of claims against other banks growing out of the un¬ 
authorized endorsing and cashing of checks by Yea¬ 
ger (R. p. 60). This is all there is in the record to 
support the defense of a settlement. The plaintiff 
states (R. 39) that when Yeager signed the first con¬ 
fession on April 13, 1927, he went to the defendant 
bank and “told Mr. Michaels that Yeager told me that 
he had cashed checks without authority and used the 
money for his own use, that Yeager had endorsed the 
checks without authority and cashed them at the North 
Capitol Savings Bank, that this is the reason given 
in that letter, I (fid not tell Mr. Michaels that I had 
made a settlement with Mr. Yeager, I did not say any¬ 
thing to him about a settlement”; he further states 
that he never received any money on account of the 
checks upon which claim is now made (R. p. 39), he 
states he did arrange to take over Yeager’s private 
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affairs and to set up an account; that he was to take 
money out of Yeager’s salary and pay on his, Yea¬ 
ger’s, house and give Mrs. Yeager enough money to 
run the house on; that any money taken out! was cred¬ 
ited to his account; that he was trying t<} make ar¬ 
rangements with Yeager to reimburse himself on ac¬ 
count of the forgeries, he was trying to arrange so a 
settlement could he made, that there was! no settle¬ 
ment, (R. p. 39); Yeager sold the automobile, the 
equity was given to Kenney and he applied this to 
Yeager’s account, to private bills (R. p. 3^); Yeager 
offered him on June 24, 1927, a third trust note on 
his house but the plaintiff did not accept it, he did 
not record the trust. A complete statement of the 
account of monies received and disbursed by Kenney 
for Yeager is in the record at pages 42 a|nd 43; the 
plaintiff stated that no payment was ever made on 
account of the third trust note, (R. p. 43) i that Yea¬ 
ger sold the house and kept the proceeds (R. 40); 
that he, Kenney, did not accept or agree td accept the 
note in settlement of Yeager’s indebtedness!, that when 
the note was given, June 24, 1927, he had not ascer¬ 
tained the full amount of Yeager’s indebtedness (R. p. 
44). A settlement certainly would have been to Yea¬ 
ger’s benefit, yet, he was called as a witness for the de¬ 
fendant, and corroborated Kenney in every! detail with 
respect to his statements that there waS no settle¬ 
ment; he states that in April, 1927, I confessed to 
Kenney that I had used funds from the checks, I re¬ 
mained in Kenney’s employ, I made a voluntary state¬ 
ment; Kenney was to deduct $36.50 a week from my 
salary, I sold my car and gave $625 to Kenney, I of¬ 
fered him my house, he would not take it, I gave Ken¬ 
ney a deed of trust upon the house, I took it for 
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granted this would apply on my indebtedness, I never 
so stated (R. p. 53); about May 5, 1927, I sold the 
house and kept the money, (R. bottom p. 53); Kenney 
did not agree to accept these amounts in full satis¬ 
faction of 1 my indebtedness, I understood that they 
were to apply on account as far as they would go; 
there was no agreement that Kenney would not sue 
the bank or me (R. p. 54). Negotiations between Ken¬ 
ney and Yeager looking towards a settlement extended 
to August 1, 1927, when Mr. Kenney notified the de¬ 
fendant bank in writing that Yeager was no longer 
with him, etc. (R. 41) and that there was no settle¬ 
ment (R. 43). 

The conclusion to be drawn from the foregoing is 
that an indebtedness existed and that negotiations 
were carried on in an endeavor to effect a settlement. 
Certainly there was no verbal or written agreement 
of settlement (R. 43). Considering only so much of the 
forgeoing facts as are most favorable to the plaintiff, 
can it be said that a jury must find that there was a 
settlement? If the jury could find there was no set¬ 
tlement, then the court erred in granting the motion 
upon this ground. 

The total sum received by Kenney in the manner 
above stated amounted to $1,638.10; the total amount 
expended by Kenney or chargeable to this account 
amounted to $1,738.17; the expenditures were applied 
to Yeager’s miscellaneous bills, about $500.00 of which 
was charged to specific items due by Yeager to Ken¬ 
ney (R. pp. 42 and 43). None of the items upon which 
claim is made were paid. 

Yeager was indebted to Kenney upon a large num¬ 
ber of items, some specific items not included in this 
suit were paid. This is the most that can be urged in 
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support of the motion for a directed verdict upon the 
ground of settlement. Does this, as a matter of law, 
necessarily constitute an accord and satisfaction as to 
all items? It is submitted that there is not sufficient 
evidence in support of a settlement to even justify the 
court’ in submitting the question to the jury; certainly 
there was not sufficient evidence to justify the court in 
peremptorily instructing the jury that there; was a set¬ 
tlement. 

In the case of White v. International Text Book Co., 
156 la. 211, the defense was interposed that a settle¬ 
ment was made. The trial court thought the showing 
of a settlement conclusive against the plaintiff and re¬ 
fused to submit the issue to the jury. It is there 
stated, p. 227: j 

“There was not a complete adjustment of all 
matters between the parties, nor was the payment 
of the money intended as a final adjustment. Some 
matters were left open.” 

Again, p. 228: ! 

“Our view is that the question as to!the nature 
and effect of the settlement should haye gone to 
the jury under proper instructions, leaving it to 
that body to say whether or not there w$s a volun¬ 
tary compromise and settlement brought about by 
plaintiff ’s procurement . 9 9 

The testimony definitely is that the money Yeager 
paid should be applied only so far as it would go. This 
left numerous items open—there was no settlement as 
to these items. 

The Supreme Court, in the case of Fire Insurance 


! 
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Association v. Wickham, 141 U. S. 564, stated at page 
577: 

“The rule is well established that where the 
facts show clearly a certain sum to be due from 
one person to another, a release of the entire sum 
upon payment of a part is without consideration, 
and the creditor may still sue and recover the resi¬ 
due.’ ’ 

In the instant case, Yeager freely admits that he took 
the checks, endorsed, cashed them and appropriated 
the proceeds. The amount of these misappropriations 
exceed by far the sum claimed in this suit—not one of 
the items upon which claim is made has been paid; 
Yeager does not so contend; and the defendant offers 
no proof of payment, save only the settlement con¬ 
tended to result from the acts of the parties. There 
was no settlement. 

Assignments 4, 6, 8, 9, 10, 11, 12, 13 and 14. 

These assignments go to the question of ratification 
of the acts of Yeager, the improper admission of evi¬ 
dence by the court, and some probably might be either 
considered here or under the portion of the brief which 
discusses the question of implied authority. It is not 
deemed necessary to repeat the assignments in detail; 
they are set out in full on pages 6 and 7 hereof. 

In discussing the question of ratification, defendant 
contended that consideration must be given to the 
course of conduct prior to and during the time of the 
alleged ratification. It relied upon the facts referred 
to under the discussions of apparent authority and set¬ 
tlement, and also to the facts now referred to. 
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In this connection, the defendant offered, and the 
court received in evidence, over the objection of the 
plaintiff, a number of checks payable to the plaintiff 
and endorsed Neal A. Yeager. The grounds of the ob¬ 
jection were that the fact that a check wa^ endorsed 
in a particular manner had no bearing on the authority 
of Yeager unless it was shown that Yeager cashed said 
check; that there was no proof that the checks were 
cashed, and even if they were cashed, there was no 
proof that this was done with the knowledge! or consent 
of the plaintiff, (R. pp. 37 and 38). It is! submitted 
that the court erred in admitting said checks in evi¬ 
dence. 

Ralph A. Kenney was permitted, over the objection 
and exception of the plaintiff, to testify that he and 
his sister were employed by the plaintiff and cashed 
checks drawn payable to the plaintiff’s order, that they 
would endorse the name of the plaintiff by their names. 
The grounds of the objection were that the sole ques¬ 
tion was whether Yeager had authority and that it was 
immaterial what authority Ralph Kenney had; that 
the checks would be the best evidence of the endorse¬ 
ments ; that the sister would be the best witness to tes¬ 
tify as to what she did (R. pp. 45 and 46).j It is sub¬ 
mitted that the court erred. 

Ralph Kennedy stated he would total fip the de- 

i 

posits and deduct whatever cash was required; some 
such deposit slips were, over the objection of the plain¬ 
tiff, received in evidence. The ground of the objec¬ 
tion was that if the specific checks which accompanied 
the particular deposit slips were correctly endorsed, 
it was entirely proper to withdraw a part of the de¬ 
posit ; that the checks should be offered with the slips. 
It is submitted that the court erred in overruling this 
objection. 


i 

j 

i 
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Ralph Kenney was permitted, over the objection of 
the plaintiff, to testify that in 1925, he told the plain¬ 
tiff that he had learned that Yeager had been convicted 
of embezzlement. The ground of the objection was 
that the employment of a person formerly convicted 
of crime does not constitute negligence. It is sub¬ 
mitted that the court erred in its ruling. 

On April 13, 1927, Yeager confessed to Kenney that 
he had endorsed and cashed checks; Kenney permitted 
Yeager to remain in his employ until July 30, 1927. 

It cannot be concluded, from the foregoing facts, 
that, as a matter of law, Kenney ratified the acts of 
Yeager. However, there are other facts which defi¬ 
nitely show that there was no ratification of Yeager’s 
acts. 

As to the lapse of time in making demand upon the 
defendant; the plaintiff stated that when Yeager con¬ 
fessed, he immediately informed the defendant bank; 
that he went to all of his customers, asked for the 
balance due by them, and was shown their cancelled 
checks, he did not know up to that time that such 
checks existed (R. p. 35): he made demand on Mr. Mi¬ 
chaels in November, 1927; immediately upon Yeager’s 
confession on April 13, 1927, the plaintiff notified the 
bank not to cash any checks for Yeager (R. p. 38); 
prior to this time he thought the bank was perfectly 
safe, from the signature card, on cashing checks, (R. 
p. 41); prior to this time he had no knowledge that 
Yeager was cashing checks (R. 420) he did not think 
the bank would cash any checks for any one but him¬ 
self (R. ; p. 41). It might be noted that defalcation 
upon all of the checks in this suit occurred prior to the 
confession of April 13,1927. It might be further noted 
that this Court in the case of United States v. Yeager, 
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59 App. D. C. 11, held that Yeager, who was employed 
as bookkeeper, with authority to make deposits in 
bank, and for such purpose to endorse the Employer’s 
name on checks to be deposited, was guilty of forgery, 
and not embezzlement, when he endorsed and cashed 
such checks. 

Some of the checks upon which claim is made in this 
case form a basis of said prosecution, yet Yeager did 
not in said case attempt to plead or to offer evidence 
as to authority, either expressed or implied, or ratifi¬ 
cation or settlement. After the aforesaid decision of 
this Court, Yeager was again indicted in thp Supreme 
Court of the District of Columbia, was tried and con¬ 
victed in cause known as United States v. Yeager Nc. 
46255. Some of the checks upon which clbim is here 
made form the basis of that charge. Yeager did not in 
that case either plead or offer evidence as; to his au¬ 
thority, either expressed or implied, or as to the ratifi¬ 
cation of his acts by Kenney, or as to a settlement. 

The plaintiff stated he did not make demand upon 
defendant bank until November, 1927, for it took him 
all that time to go to his customers and check up the 
accounts (R. p. 42). 

The defendant contends that the duration of time 
during which the employee was operating, j the return 
of the bank book and vouchers, all tend to j operate as 
a ratification. 

Yeager secured the checks from the plaintiff’s cus¬ 
tomers. It was not until after April 13, -1927, when 
Yeager confessd, that the plaintiff by diligent investi¬ 
gation and communication with his various customers 
learned from time to time of the existence of the 
checks. There were no facts which brought notice to 
the plaintiff—he cannot be held estopped from assert- 
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ing his claim or to have ratified acts about which he 
had no knowledge. 

It will be recalled that on September 2, li 27, the de¬ 
fendant knew that the plaintiff was making demands 
on various banks on account of the forgeries of Yea¬ 
ger (R. p. 59 and 60). 

Kenney testified that when his brother told him 
about Yeager’s prior trouble, he investigated the mat¬ 
ter, was convinced that Yeager did not take the money 
and that he was a victim of circumstances (R. p. 64 
and 66). 

The question of ratification is a question of inten¬ 
tion, express or implied, on the part of the principal, 
and in order to establish an implied ratification there 
must be some acts or conduct on his part which reason¬ 
ably tend to show such intention. It has been held that 
the principal’s acts or conduct must be such as are in¬ 
consistent with any other hypothesis than that he ap¬ 
proved and intended to adopt what had been done in 
his name. Do the facts in this case show an intention 
to ratify? It is submitted that they do not. Is not this 
a question of fact for the jury? 

The question of ratification should have been sub¬ 
mitted to the jury. 

In the case of Uniontown Grocery Co. v. Dawson, 
68 W. Ya. 332, the evidence tending to prove implied 
authority and the subsequent ratification of the acts 
was in documentary form. It was contended that as 
there was no dispute as to the facts, the question 
should have been decided by the court. It was held 
that where a person assumes to act as agent for an¬ 
other, the question whether the unauthorized acts have 
been ratified is one of intention, and is a question of 
fact for the jury to determine. 
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In Crane v. Postal Telegraph Cable Co., 48 App. D. 
C. 54, the employee had greater apparent authority 
than Yeager had; there was evidence that the employee 
and his predecessors in office had for years received 
checks payable to the plaintiff, endorsed the checks, 
cashed them and used the proceeds in the| plaintiff’s 
business; that this was the only way money was ob¬ 
tained to carry on the business; that for yea^s the busi¬ 
ness was conducted in this manner, that the bank 
vouchers were returned to the plaintiff, that plaintiff’s 
auditors checked the accounts; there was a rubber 
stamp for endorsement of checks, the form |was a gen¬ 
eral endorsement; there were no instructions given as 
to the endorsing of checks; the employee; embezzled 
funds; it was contended by defendant that the em¬ 
ployee had actual authority to endorse | and cash 
checks; that he had implied authority; that the plain¬ 
tiff had knowledge, either actual or implidd, that the 
employee was endorsing and cashing cheqks; that it 
therefore ratified the acts of the employee. |This Court 
held that these were all matters which should be sub¬ 
mitted to the jury for its determination. 

In Leather Manufacturers’ National Bank, v. Mor¬ 
gan, 117 U. S. 96, the forgery consisted of raising the 
amounts of the checks drawn by plaintiff upon the de¬ 
fendant ; there it was contended that as these vouchers 
were at regular periods returned by the bank to the 
plaintiff, he could easily have discovered; the same; 
that if he did not, this was due to his negligence and 
he should be estopped from maintaining his suit and 
be held to have ratified the acts of his agent. The Su¬ 
preme Court held that this was a matter for the jury. 
In the instant case, the checks were those of customers 
and were never seen by plaintiff until he secured them 
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from his customers after Yeager’s confession. Ken¬ 
ney had no way of knowing, and was unable, in the ex¬ 
ercise of proper supervision of the conduct of Yeager 
to discover his wrongful acts. Yeager obtained the 
checks; endorsed and cashed them, whereupon all of 
said checks were returned by the drawee banks to the 
respective makers, that is to plaintiff’s customers, 
without the knowledge of plaintiff. Surely Kenney 
cannot be held to have ratified or to be estopped by 
something of which he knew not. 

A case on all fours with the present case is National 
Bank of Commerce vs. Takoma Mill Co., 182 Fed. 1, 
(9th Cir. Ct. App.); there the checks in question were 
those of customers; the checks were endorsed with a 
rubber stamp, by the employee, cashier; and the en¬ 
dorsement was general in form. The defenses were 
implied authority and estoppel. The judgment was for 
the plaintiff and this judgment was affirmed. The 
court held that these questions were properly for the 
jury. The court stated, p. 12: 

i 1 Hence an examination of the banks written up 
passbook, with a return of the checks or a list of 
the items deposited, would not reveal in any way 
the fact of the wrongful negotiation of the checks 
and drafts remitted to the mill company from its 
customers. There could be no suggestion what¬ 
ever, from anything that appeared from these 
statements of account, or the list made up by 
Pinkham for deposit, or the lists of deposit ren¬ 
dered by the bank, of any further transaction be¬ 
tween the bank and the mill company.” 


In Shepard v. Eldridge, 171 Mass. 516, the court had 
to consider nearly every question that could possibly 


29 


be raised in an action to recover on a check in which 
the plaintiff was named as payee and to which his en¬ 
dorsement was forged. The checks were received, the 
employee Fowle forged the plaintiffs endorsement 
and cashed the checks, the defenses were ratification, 
estoppel and imputation of knowledge of clerk’s fraud. 
Fowle had defrauded his employer two yfears before 
this occasion by cashing checks of customers. With 
respect to the alleged contributory negligence of the 
plaintiff in keeping the clerk in his employ after his 
earlier defalcation, the court stated, p. 528 

“We are of the opinion that the holder of an 
unendorsed check, payable to his own order, is 
under no legal obligation to the draper to exer¬ 
cise care as to how the check shall bej kept, or to 
whom he shall commit its custody, oj* to see to 
it that the check shall not be put in circulation 
by the forgery of his endorsement, so long as he 
acts honestly and without collusion. Si^ch a holder 
is not deprived of his remedy against ithe drawer 
by merely negligently entrusting such; a check to 
a clerk who, due care would have toljl him, was 
dishonest, and thus giving the clerk ah opportun¬ 
ity to commit crime. He has the right to assume 
that his clerk will not commit a crimen-.” 

i 

To the same effect is First National Bahk v. Mont¬ 
gomery Cotton Mfg. Co., 211 Ala. 551. 

A bank is not relieved of its own negligence in 
improperly cashing checks even if the plaintiff is 
likewise negligent, Farrell v. 1st National Bank, 
263 Fed. 778; 272 Fed. 371. 

i 

The defendant bank is not free from negligence; it 
did that which it had no legal right to do. 
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A bank has no authority to pay checks not signed in 
accordance with the signature card, 7, Corpus Juris, 
p. 674, note. 88. 

It is respectfully, but earnestly, submitted that the 
lower court erred in granting the defendants motion 
and that the judgment of the lower court should be 
reversed. 


Frank B. Hoffman, 
Francis W. Hill, Jr., 
Attorneys for Appellant. 
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“Washington Electric Co.” and as “Wash¬ 
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NORTH CAPITOL SAVINGS BANK, a Corpor¬ 
ation, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE CASE. 

I 

This is an appeal from a judgment of the Su¬ 
preme Court of the District of Columbia entered 
upon a directed verdict in favor of appellee, here¬ 
inafter referred to as defendant. The appellant, 
hereinafter referred to as plaintiff, sought to re- 
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cover against the defendant the sum of Seven Thou¬ 
sand Five Hundred and Nineteen Dollars and 
Eighty-five ($7,519.85) Cents, on account of cer¬ 
tain checks of his customers made payable to him, 
the proceeds of which were collected by the de¬ 
fendant on the alleged unauthorized endorsement 
of the plaintiff's name by one of his employees. 

ISSUES MADE BY THE PLEADINGS. 

The Declaration was based on the theory that 
the name of the plaintiff was endorsed on the back 
of the checks hereinbefore referred to by an em¬ 
ployee without authority so to do, and that the 
said checks having been negotiated to the de¬ 
fendant through the said unauthorized endorse¬ 
ment it collected the proceeds of the checks from 
the banks on which they were drawn; the Declar¬ 
ation alleged “that said checks were cashed by the 
defendant upon the unauthorized endorsement, 
and at the instance of an employee of plaintiff, 
who was without authority to endorse the same 
for the purpose of cashing said checks." 

The Pleas of the defendant, six in number, de¬ 
nied that the said checks were cashed upon an un¬ 
authorized endorsement and averred that the em¬ 
ployee who endorsed the said checks was author¬ 
ized to do so by the plaintiff, that the said checks 
were negotiated to it by the plaintiff through his 
duly authorized agent and employee in the regu¬ 
lar course of business; that the plaintiff left his 
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bank book to be balanced, or received from the de¬ 
fendant a statement of his account as shown by 
its books at various times during the period re¬ 
ferred to in the Declaration, and with the bal¬ 
anced pass book, or statement of the account, re¬ 
ceived his cancelled vouchers, and that the balance 
shown by the said passbook or statement gave notice 
to the plaintiff that the checks referred to in the 
Declaration had been cashed by said employee and 
not deposited to plaintiff’s account, but plaintiff 
accepted and retained the said statement of bal¬ 
ance without protest or exception for many 
months; that after the plaintiff had received his 
statement of account from the plaintiff he failed 
to examine the same, and by reason of such fail¬ 
ure the said employee continued his alleged forg¬ 
eries; that the plaintiff did not use reasonable 
care and diligence in supervising the conduct and 
work of said employee, and by his failure to use 
reasonable diligence and supervision as aforesaid, 
the said employee was enabled to continue his 
alleged forgeries, and the defendant was lead to 
believe that he had authority to endorse the said 
checks for the plaintiff; that after the discovery 
of the alleged misconduct of the said employee, the 
plaintiff made a full and complete settlement with 
the said employee who turned over certain assets 
to the plaintiff and agrees to make monthly pay¬ 
ment until the entire amount of his misappropria¬ 
tions had been repaid to the plaintiff, and that the 
plaintiff ratified and confirmed the action of the 
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said employee with regard to the endorsement and 
collection of said checks. 

The issues presented by the pleadings were, 
therefore, as follows: 

1. Did the said employee have authority to en¬ 
dorse the checks referred to in the Declaration in 
the manner in which they were endorsed? 

2. Did the plaintiff by his action or inaction 
lead the defendant to believe that the said employee 
had authority to endorse the said checks and to 
cash the same? 

3. Was the said plaintiff estopped by his con¬ 
duct from maintaining a suit to recover against 
the defendant on account of said checks? 

4. Was there a settlement between the plaintiff 
and the employee after the alleged forgeries were 
discovered by the plaintiff, and did said settlement 
ratify and confirm the action of the said employee 
and relieve the defendant of liability? 

The evidence adduced on the trial of said issues 
conclusively established: 

(a) The employee had express permission to 
endorse the checks in blank, and was vested with 
at least apparent authority to cash them. 
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(b) The plaintiff had, by his course of action 
before and after the discovery of the employee’s 
defalcations estopped himself from recovering 
against the defendant on account of said checks- 

i 

ARGUMENT AND AUTHORITIES. 

| 

The employee had express permission to en¬ 
dorse the checks in blank, and was vested 
with at least apparent authority ! to cash 
them. 

i 

i 

I 

The record conclusively establishes the 1 fact that 
the employee, Yeager, had express permission to 
endorse the plaintiff’s trade name to the checks 
in suit in the exact manner in which the endorse¬ 
ment appeared when the checks were presented 
to the defendant bank and cashed. The plaintiff 
provided a rubber stamp on which appeared the 

words “Washington Electric Company, by-” 

and he knew that the said stamp was being used 
for the purpose of endorsing checks in the man¬ 
ner in which the employee, Yeager, endorsed them. 
When plaintiff was being cross-examined there 
was exhibited to him one of the checks in suit, 
which had been endorsed “Washington Electric 
Company, by Neal A. Yeager,” the nhme Neal 
A. Yeager being in the handwriting of Yeager, 
and the other words of the endorsement being 
provided by the stamp aforesaid, and then was 
asked the following question: 
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Question: “I say, you knew that he took 
checks from your place of business after hav¬ 
ing endorsed them just exactly as this check 
has been endorsed which I hold in my hand?” 

Answer: “Yes.” 

“Question: And there is nothing on that 
check about “For Deposit?” 

Answer: “No.” (R. 36-37). 

The plaintiff again testified that after he dis¬ 
covered that Yeager had pleaded guilty to misap¬ 
propriating funds of the Second National Bank 
that he supervised Yeager’s work carefully, and 
“I knew he was endorsing checks ‘Washington 
Electric Company, by Neal A. Yeager.’ ” (R. 66). 
There were exhibited to the plaintiff several checks, 
the dates of which ranged from June 27th, 1924, 
to November 19th, 1926, and he was asked to look 
at the various endorsements on said checks and 
to state whether or not he authorized the same- 
He answered that the said endorsements were 
made with his permission by Yeager. (R.37). 

The plaintiff further testified that he knew that 
Yeager was endorsing checks “Washington Elec¬ 
tric Company, by Neal, A. Yeager,” without any 
words of limitation as to the endorsement, as he 
did not think the Bank would cash any checks 
for anybody except himself, and that the checks 
withdrawn 1 from claim, although set forth in the 
Particulars of Demand, were endorsed in the same 
manner. (R. 40-41). The plaintiff wrote a letter 
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to the defendant, after Yeager had confessed that 
he had taken funds, and said letter re^d as fol¬ 
lows : 

i 

“April 13,1927. 

The North Capitol Savings Bank, 
Washington, D. C. 

Attention Mr. Michael. 

j 

Dear Sir: ! 

j 

This is to notify you that you are not to 
cash any checks made payable to the Wash¬ 
ington Electric Company endorsee! by Mr. 
Yeager or any one else, except myself. 

i 

Any checks that are endorsed for deposit 
only and are deposited to the account with Mr. 
Yeager’s endorsement are acceptable but are 
not to be cashed. 

j 

Very truly, | 

WASHINGTON ELECTRIC COMPANY, 

By Chas- D. Kenney.” 

I 

Prior to the time that Yeager had confessed and 
before writing said letter, the plaintiff thought the 
bank was perfectly safe, from the signature card, 
on cashing checks. (R. page 41). He further 
testified that on August 1st, 1927, he wrote a let¬ 
ter to defendant, in which he stated, “I Iwish to ad¬ 
vise you that Mr. Yeager is not with ithe Wash¬ 
ington Electric Company any longer, and has no 
authority to transact any business or collect any 
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money due this Company”; that he wrote this let¬ 
ter of August 1st, that Yeager would no longer 
have authority to collect money, because, “I did 
not know but that Yeager might go to the Bank 
and Mr. Michael (The President) might not know 
that he was no longer in my employ, or what might 
happen at the Bank.” (R. p. 41).—“I did not make 
demand on the Bank claiming these checks had 
been forged until November, 1927, because I had 
all that time to go out and find the checks.” 

It is apparent from the references to the record 
as aforesaid that the plaintiff authorized his em¬ 
ployee, Yeager, to endorse the said checks in 
blank, and provided him with a stamp for that 
purpose, and thus put it in the power of Yeager 
to present to the Bank an apparent authority to 
cash the said checks on which apparent authority 
the defendant bank was justified in acting. Sup¬ 
pose that Yeager had called at the Bank with a 
customer’s check endorsed “Washington Electric 
Company by Charles D. Kenney,” and said en¬ 
dorsement had in fact been placed thereon by the 
plaintiff? Would anyone question the right of the 
bank to cash the said check for Yeager when he 
presented it with such an endorsement in blank? 
If the bank paid to Yeager on such an endorse¬ 
ment and Yeager thereafter embezzled the funds 

the bank would not be liable because of his em¬ 
bezzlement. When the plaintiff, Kenney, placed 
in the possession of Yeager or permitted him to 
have possession of checks endorsed in blank in a 
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form approved by the plaintiff, was it not the 
same in law as if he had placed in his possession 
checks bearing an endorsement in blank made by 
the plaintiff himself? It seems to Cotinsel for 
the appellee that these questions answer them¬ 
selves, and the answers destroy the theory of the 
plaintiff’s claim as set forth in his Declaration, 
“That said checks were cashed by the defendant 
upon the unauthorized endorsement, and at the 
instance of an employee of the plaintiff,! who was 
without authority to endorse the same for the pur¬ 
pose of cashing said checks.” 

It would have been a simple matter for the plain¬ 
tiff to have limited the purpose of said endorse¬ 
ment by adding to the stamp the words “For de¬ 
posit,” or “For deposit only,” and in view of the 
past record of the employee, Yeager, \fhich will 
be hereinafter referred to, that was the only sen¬ 
sible thing to do; but plaintiff saw fit to authorize 
a general endorsement, or an endorsement in 
blank, which passes title to negotiable paper and 

makes it payable to the bearer. The signature 
card for the plaintiff’s account in the defendant 
bank had reference only to the form of the sig¬ 
nature required on checks drawn against that ac¬ 
count, and made no reference whatever to the 
form of the endorsement on checks of third parties. 
No instructions were given to the defendant bank 
concerning the endorsement on checks Which were 
to be deposited, or cashed. (R. 38). From June 
27th, 1924, until April 13, 1927, the | employee 
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was permitted to endorse practically all of the 
checks of the plaintiff in the manner hereinbefore 
set forth, and during all of that time he had 
charge of the books and collections and attended 
to practically all of the banking. A majority of 
the bills to plaintiff’s customers were paid by 
checks and the deposit slips were made up mostly 
of checks. (R. 66-67). 

In Crane vs. Postal Telegraph Cable Company, 
48 Appeals, D. C. 54-61-62, it appeared that no 
instructions were given to the defendant bank 
concerning the endorsement of checks which were 
not “Drawn against the account.” A rubber 
stamp Was used by the cashier to endorse checks, 
the endorsement reading “Pay to the order of 
Crane Paris and Company, Postal Telegraph Cable 

Company, by-, Cashier,” and it did 

not appear from the record as to who provided 
the rubber stamp containing the words of gen¬ 
eral endorsement, or that any of the officers of 
the Company had actual knowledge of the ex¬ 
istence of said stamp. In that case it further ap¬ 
peared that most of the customers paid their bills 
by check, and the said checks constituted the chief 
source of the funds deposited with the defendant 
bank. This Court, speaking through Mr. Chief 
Justice Smyth, said: 

“Chief-Baron Pollock in Smith vs. M’Guire, 
3 Hurlst. & N. 554, 560, 157 Eng. Reprint, 
589, said: ‘Has the party who is charged with 
liability under the instrument or contract au- 


11 


thorized and permitted the person who has 
professed to act as his agent to act in such a 
manner and to such an extent that, from what 
has occurred publicly, the public ih general 
would have a right to reasonably conclude, 
and persons dealing with him would natural¬ 
ly draw the inference, that he was a general 
agent. If so, in my judgment the principal 
is bound, although, as between him and the 
agent, he takes care on every occasion to give 
special instructions.’ See also People vs. 
Bank of North America, 75 N. Y. 547, 550; 
Blake vs. Domestic Mfg. Co., 64 J*. J. Eq. 
480, 38 Atl. 241. j 

This doctrine is not in conflict with sec. 
1325 of the Code (21 Stat. at L. 1399, Chap- 
854), which provides that where a signature 
is by ‘procuration’ ‘the principal I is bound 
only in case the agent in so signing acted 
within the actual limits of his authority’; for 
Code, sec, 1323, which of course must be con¬ 
strued with sec. 1325, says that in such a case 
‘the authority of an agent may be established 
as in other cases of agency.’ Where one per¬ 
son knowingly permits another without ob¬ 
jection to represent him, or puts the other in 
a situation which indicates to those who deal 
with him that he holds a certain authority, 
the former is estopped from asserting, 
against those who relied upon tbe appear¬ 
ance of power thus permitted or given, that 
the putative agent was not ‘acting within the 
actual limits of his authority.’ j 

If it can be correctly said that plaintiff did 
not have actual knowledge of the practice of 
its cashiers, there is much testimony which 
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has a strong tendency to show that if it had 
exercised reasonable diligence in overseeing 
their conduct it would have acquired such 
knowledge. Plaintiff had requested its cus¬ 
tomers to pay their bills by check, and the 
local manager says that it was their invari¬ 
able custom to do so. These checks were not 
sent to the treasurer of the plaintiff, who had 
his office in New York, or to any other officer 
there, to be indorsed, and without indorse¬ 
ment they could not, of course, be cashed. 
Every month statements were made by the 
defendants to the treasurer in New York, 
showing the condition of the plaintiff's ac¬ 
count. The checks just mentioned constitut¬ 
ed the chief source of the funds deposited with 
the defendants to the plaintiff's credit. From 
this the latter must have learned that the 
checks had been indorsed by somebody other 
than the treasurer, assuming to have author¬ 
ity for that purpose. Yet it made neither in¬ 
quiry nor objection. 

Auditors representing the plaintiff visited 
the offices of the cashier every three or four 
months and checked over his accounts. The 
stamp by which the checks were endorsed was 
kept in the office at a place where, we may as¬ 
sume, it could have been inspected. If the 
auditors had looked at it they would have 
seen that the indorsement which it provided 
contained no limitation, and, hence* might be 
used to get cash for the checks as well as for 
the purpose of depositing them for collection. 
An inquiry from them at the bank would 
probably have revealed the cashier's method 
of doing business- And if it was not their 
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i 

i 
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duty to make such inquiry, would it be rea¬ 
sonable to say that the plaintiff through some 
other officers or agents should have done so? 
Was it not, in fairness to those with whom it 
did business, incumbent on the plaintiff to 
oversee the work of its cashiers for the pur¬ 
pose of learning what course they were pur¬ 
suing in the transaction of the business in¬ 
trusted to them, and whether they were, in 
dealing with others, keeping within the limit 
of their actual authority, or whether they 
were building up a practice in contravention 
of it? Green said that he saw ‘how absolute¬ 
ly easy it was to get it (the money), and the 
local manager, placed there by the plaintiff as 
its chief representative, stated that he ‘be¬ 
came suspicious of Green in June, 1914.’ This 
was before any of the money was embezzled.” 

i 

It will be noted from the quotation just made 
that this Court stressed the fact that the stamp 
by which the checks were endorsed was kept in 
the office where it could have been inspected, and 
that if the auditors of the Cable Company had 
looked at it they would have seen that the endorse¬ 
ment which it provided contained no j limitation 
and might be used to cash as well as to deposit 
checks, and that an inquiry from them at the 
Bank would have revealed the cashier^ method of 
doing business. In the instant case, as hereinbe¬ 
fore pointed out, the plaintiff provided the rubber 
stamp, had actual knowledge of the fact that the 
said employee was using the same to endorse 
checks, and permitted him to take checks so en- 


i 

i 
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dorsed oiit of his place of business and to the bank 
when he must have known that an endorsement 
so general might be used “To get cash for the 
checks as well as for the purpose of depositing 
them for collection.” Possessing this actual 
knowledge with reference to the existence of the 
stamp and the manner in which it was used by 
the said employee with his permission, and the 
possibilities of the checks so endorsed being cashed 
instead of deposited, in addition to the knowledge 
of the fact that the said employee had a criminal 
record based upon defalcations or embezzlements 
from a local bank, was it not, in fairness to the 
defendant bank with whom the plaintiff was doing 
business; incumbent on the plaintiff to oversee the 
work of his employee for the purpose of learning 
what course he was pursuing in the transaction of 
the business entrusted to him, and whether he 
was, in dealing with the defendant, keeping within 
the limit of his actual authority or whether he was 
cashing instead of depositing the checks in suit. 
In Crane vs. Postal Telegraph and Cable Com¬ 
pany Supra, this Court said at page 63: 

“May it not be said in the present case that 
there was no supervision, or inquiry? If 
there has been either with respect to the cash¬ 
iers, would not the plaintiff have easily de¬ 
tected what they were doing? At least may 
not that inference be drawn from the situa¬ 
tion,^ and if so, was it not a matter for the 
consideration of the triers of fact? We be¬ 
lieve it was.” 
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The above quoted language of this Court indicates 
very strongly that on the facts of that cade a ver¬ 
dict for the defendant might well have been di¬ 
rected but that “at least” it was a matteif for the 
jury to determine the question of the defendant's 
lack of supervision and inquiry, and what would 
have been detected if there had been either super¬ 
vision or inquiry. In the instant case the plain¬ 
tiff, by his own admissions, had actual knowledge 
of a great deal more than was known tb the em¬ 
ployer in the Crane case, and personally placed it 
within the power of the employee to do what he 
did, and vested him with apparent authority so to 
do. It is submitted that the established facts of 
this record, concerning which reasonable men can¬ 
not disagreee, show as a matter of law, that 

! 

i 

i 

The plaintiff had, by his course of action be¬ 
fore and after the discovery of the employees' 
defalcations, estopped himself from recover¬ 
ing against the defendant on account of said 

checks. 

Plaintiff gave his employee the appear¬ 
ance of authority to cash the checks. 

j 

In addition to the facts heretofore pointed out, 
attention is also called to the fact that Ralph Ken¬ 
ney, a brother of the plaintiff, testified that he was 
employed by the plaintiff in the Spring of 1920, 
until February, 1926, and during that time he and 
his sister both endorsed checks with! the same 
stamp which was afterwards used by the em- 


ployee, Yeager, and signed their names under the 
words of the stamp Washington Electric Com¬ 
pany, by-”; that they cashed checks so 

endorsed and deposited others. (R. 44-45); that 
when Yeager came into the employment of the 
plaintiff he was in the office in a position to see 
the method which was employed by Ralph Ken¬ 
ney and his sister in transacting the banking 
business, and in 1924, Yeager took up the duties of 
attending to the books and banking; that in 1925, 
Ralph Kenney told his brother, the plaintiff here¬ 
in, that Yeager had been convicted of embezzling 
from the Second National Bank, that he had been 
paroled and the money had been made good. (R. 
47). The plaintiff, when called in rebuttal, testi¬ 
fied that when his brother told him about Yeager’s 
former trouble, he went to Yeager and asked him 
concerning this trouble, and Yeager told him that 
he was framed, that he did not take the money, 
and that he had to take a “Rap” or blame for a 
higher official; that he looked up the record and 
found that the Court had put Yeager on proba¬ 
tion and that Yeager’s wife told plaintiff that he 
did not take the money and that he was the victim 
of circumstances. That he thought there was a 
certain jealousy between Yeager and his brother, 
Ralph Kenney, and that he did not believe that 
Yeager took the money, referring to the money in 
the Second National Bank- (R. 64-65-66); that on 
three occasions he went with Yeager to the races 
and Yeager bet small amounts on the outcome of 
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the races (R. 65); that he never went to the Sec¬ 
ond National Bank to find out from the officials 
there what they knew about Yeager’s trouble, and 
after he found out about Yeager’s trouble at the 
Second National Bank he supervised his work 
carefully. (R. 66). That he checked up the state¬ 
ments to the customers lots of times and at times 
mailed them himself, and went over the books to 
find out if proper entries were being ihade. (R. 
67). The plaintiff gave no testimony ! to show 
that the books were not properly kept, or that all 
the items represented by the checks in suit had 
not been entered upon the cash book or credited 
to the customer’s accounts, nor did he deny that 
his brother and sister had endorsed checks as 
Yeager did, although he admitted that they at¬ 
tended to the banking before Yeager, j 
The undisputed facts make applicable to the 
plaintiff the language of this Court in Crane-Par- 
ris Company vs. Postal Telegraph Cable Company, 
supra: I 

• i 

“Where one person knowingly permits an¬ 
other without objection to represent him, or 
puts the other in a situation which indicates 
to those who deal with him that he holds a 
certain authority, the former is estopped 
from asserting, against those who relied up¬ 
on the appearance of power thus permitted 
or given, that the putative agent Was not ‘act¬ 
ing within the actual limits Of his au¬ 
thority.’ ” 


i 
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In Texas Seating Company vs. Farmers and 
Mechanics National Bank (Tex. App.), 134 S. W. 
807, it was held that where an employee had au¬ 
thority to endorse drafts in blank, the same were, 
when endorsed, transferable on delivery and 
where a bank had no notice of lack of authority in 
the employee to collect the proceeds of the draft, 
it was not liable to the employer for paying same 
to the employee. 

Plaintiff ratified the acts of his employee by 
making a settlement or negotiating for a set¬ 
tlement with said employee. 

After the discovery of Yeager’s defalcations on 
April 13th, 1927, the plaintiff wrote the letter of 
April 13th referred to in the first subdivision of 
this brief, in which letter he made no demand on 
the defendant bank on account of the checks al¬ 
leged to have been cashed by it, on, unauthorized 
endorsements, and first made demand for reim¬ 
bursement on account of these checks on the de¬ 
fendant bank in November, 1927, over six months 
after Yeager confessed to him. (R. 41-42). Imme¬ 
diately after Yeager confessed, and months before 
he made demand on the defendant bank for reim¬ 
bursement, he entered into an arrangement with 
Yeager by which he continued Yeager in his em¬ 
ploy and deducted Thirty-six Dollars and Fifty 
($36.50) Cents each week out of his salary and 
turned over the balance of the salary, amounting 
to Eighteen Dollars and Fifty ($18.50) Cents to 
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Mrs. Yeager to buy groceries and to keep the house. 
(R. 39-40). Although the record shows' that the 
plaintiff on cross-examination frequently made 
evasive answers to the questions propounded to 
him, and it was with great difficulty that Counsel 
was able to obtain from him a responsive answer, 
it is apparent from the record that the arrange¬ 
ment entered into between the plaintiff and his 
dishonest employee was that the employee was to 
reimburse the plaintiff on account of the amount 
collected on the checks in suit by turning over his 
available assets and making weekly payments un¬ 
til the entire balance was paid. (R. 39^40). He 
admitted that the proceeds derived from the sale 
of Yeager’s automobile were received by him, and 
applied on Yeager’s account, and whep asked if 
the amount received from the automobile was ap¬ 
plied on account of the embezzlements of Yeager 
he answered by saying, "I made out! a lot of 
checks on private bills.” (R. 39). Finally the 
plaintiff was asked the following questions and 
gave the following answers: ! 

Question: Under this arrangement which 
you made with Yeager in April, 1937, to reim¬ 
burse yourself on account of what he had col¬ 
lected on these checks, you agreed to keep him 
in your employ and to deduct from his salary 
a certain amount each week, to apply on ac¬ 
count of his indebtedness, didn’t you? 

Answer: No; I set up a personal account 
to apply if he ever paid enough, but it never 
came to that point. (R. 40). ; 


i 
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Again the plaintiff was asked if the arrangement 
by which he deducted and retained a certain por¬ 
tion of Yeager’s salary, and took over the equity 
in his automobile was for the purpose of reimburs¬ 
ing him for what Yeager did prior to April 18th, 
1927, and he answered, “We were trying to make 
arrangements, yes,” (R. 40), and the plaintiff fur¬ 
ther testified in connection with the deductions 
from Yeager’s/ salary and the money received on 
account of the automobile as follows: 

“I do not know how much I applied on what 
Yeager owed me; I have a record of the expendi¬ 
tures, I credited to his account the amount kept 
from his salary and also the sale price of his car ” 
The plaintiff then offered in evidence the alleged 
account which showed that there had been receiv¬ 
ed from Yeager from the resources indicated the 
total sum of One Thousand Six Hundred and Thir¬ 
ty-eight Dollars and Ten ($1638.10) Cents, be¬ 
tween April 16th, 1927, and July 30th, 1927, 
and during the same period there was debited 
against said account on account of personal 
debts, payment on Yeager’s house, etc., the 
total sum of Twelve Hundred and Four 
Dollars and Seventeen ($1204.17) Cents, 
leaving a balance in the plaintiff’s hands as of July 
30th, of Four Hundred and Thirty-three Dollars 
and Ninety-three ($433.93) Cents; that no other 
items were debited against said account until 
June 16th, 1930, when eight items, none of which 
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were involved in this suit, were debited against 
the account, bringing the total debits to Seventeen 
Hundred and Thirty-eight Dollars and Seventeen 
($1738.17) Cents. (R. 42-43). It is apparent 
that the entry of June 16th, 1930, by which the 
balance of the fund which had been received by 
the plaintiff from Yeager before he discharged 
him on July 30th, 1927, after discovering that 
“Yeager had in effect done the same thing over 
again,” was an afterthought to meet the plaintiff’s 
amended Fourth Plea which had been filed in this 
cause on July 7th, 1928, and which set up a set¬ 
tlement between the plaintiff and Yeager on ac¬ 
count of the checks in suit. The record further 
showed that Yeager gave to the plaintiff $ promis¬ 
sory note dated June 24th, 1927, secured by a deed 
of trust on his home property, said note, being in 
the sum of Five Thousand Five Hundred and 
Fifty-eight Dollars ($5558.00); that said deed of 
trust was not recorded; that although the note 
called for monthly payments of Ninety-three Dol¬ 
lars and Sixteen ($93.16) Cents, no payments 
were credited on account of the note, and Yeager 
later sold the house and kept the proceeds. The 
plaintiff had the said note in his possession with 
the deed of trust at the time of the trial in the 
Court below. (R. 43-44). j 

In England National Bank vs. U- S., 282, Fed. 
121, there was evidence tending to show that an 
officer of the United States Army was Entrusted 
by the United States Government with certain 
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checks to be delivered to the payees, and the said 
officer, having changed the names of the payees, 
cashed the said checks at the bank; that the United 
States discovered the payees’ names had been 
changed and that the officer had absconded with 
the proceeds of these checks on February 4th, 
1918, but it gave to the bank no notice that the 
checks had been changed or of any fraud or de¬ 
fect in connection with them, or that the bank had 
erred in paying or charging them, for more than 
six months after it had discovered the change in 
the checks. In the interim, the United States and 
its officers had seized, and taken all the property 
of the officer amounting to Thirty-five Hundred 
($3500,00) Dollars, so that it was then too late 
for the bank to protect itself. In reversing the 
lower Court the Circuit Court of Appeals in an 
opinion by Judge Sanborn said, referring to the 
facts above outlined: 

b “It should have submitted to them the ques¬ 
tions whether or not they found the respective 
facts, which we have stated that there was 
substantial, preponderant evidence to prove, 
and it should have instructed them that, if 
they found the existence of such facts, they 
would return a verdict for the defendant.” 

In the instant case it was admitted that plaintiff 
discovered the alleged wrongful act of his em¬ 
ployee on April 13th, 1927, that he made no de¬ 
mand on the defendant bank until November, 
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1927, nor did he until a later date attempt to hold 
the bank responsible for cashing the checks on al¬ 
leged unauthorized endorsements, and it was fur¬ 
ther admitted and established by the testimony 
of the plaintiff himself that between April, 1927, 
and November, 1927, the plaintiff took oyer from 
the employee practically all of his available assets 
and continued him in his employ for the purpose 
of allowing him to work out the balance that might 
remain on account of the amount which he had 
wrongfully appropriated to his own use out of the 
proceeds of said checks. These facts were con¬ 
clusively established, reasonable men could not 
disagree about them, and it necessarily, followed 
as a matter of law that the bank was discharged 
from liability for paying the checks, or that the 
plaintiff was estopped by his conduct from main¬ 
taining the suit. It was the Court’s duty, there¬ 
fore, to direct the jury to return a verdict for the 
defendant which it properly did in this case. 

It is the duty of the depositor at a bank;, immedi¬ 
ately upon the discovery of any error in the ac¬ 
count of any fraudulent, altered or defective paid 
check or voucher to notify the bank thereof, in or¬ 
der that it may at once proceed to! project itself, 
“Before others exhaust the property of the wrong- 
does who caused the loss.” England National Bank 
vs. U. S. 228, Fed. 127. Leather Manufacturers’ 
Bank vs. Morgan 117, U. S. 96,106,107| 108,109, 
110, 112, 13, 115, 6 Sup. Ct. 657, 29 L. Ed. 811; 
United States Bank vs.Bank of Georgia, 10 Wheat. 


i 
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333, 343, 6 L. Ed 334; Robb vs. Vos, 155 U. S. 13, 
39, 40,15 Sup. Ct. 4, 39 L. Ed. 52; First National 
Bank vs- Farrell (C. C. A.) 272 Fed. 371, 376, 16 
A. L. R. 651; Citizens' B. & T. Co. vs. Hinkle, 
Adm'r. 126 Ark. 266, 277,189 S. W. 679. 

In the Union National Bank vs. Farmers Me¬ 
chanics Bank, 271 Pa. 107, it was held that the 
opportunity to proceed at once against a forger 
is a valuable one, the deprivation of which, by 
failure to give notice promptly, conclusively de¬ 
termines that loss has resulted, for there is no 
way by which it can be satisfactorily determined 
there was no loss. 

In Brown vs. Peoples National Bank—Michi- 
gan-136 N- W., 506. 40 L. R. A. (New Series) 657, 
it appeared that an Attorney had forged his 
client's endorsement to a draft made payable to 
her and then had it credited to his individual ac¬ 
count. 1 After discovery of the forgery the client, 
through her agent took steps to collect the proceeds 
of the draft from the Attorney, and to that end 
had him arrested for embezzlement. No demand 
was made on the bank on account of said draft 
which it had paid to the Attorney, until a year 
after the forgery had been discovered by the client 
and her agent. The Court in affirming the judg¬ 
ment of the trial Court, said: 

“It is the common voice of our authorities 
that notice of a forgery must be given and 
demand made without unreasonable delay 
after knowledge; and that this was not done 
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by Smith is patent from the conceded facts. 
‘He had opportunity to speak, it was his 
duty to speak, and he failed to speak’ * * * *. 

In United States v. National Exbh. Bank 
(C. C.) 45 Fed. 163, it was held that the neg¬ 
lect of the drawer of a check, for more than a 
month after discovery that it had been paid 
upon a forged indorsement, to notify a bank 
that it will hold it responsible therefor, re¬ 
leases the bank from liability.” 

In Sanders vs. Peck—87 Fed. page 61, 62, the 
Court stated the facts and law of the case as fol¬ 
lows: 

i 

“That Corbin had no authority to sell the 
two bonds which had belonged to Hendrick¬ 
son is clear, and the preponderance of the 
evidence seems to us to be that the Sale made 
of the other bonds was unauthorized, and 
that, having been notified of the appellant’s 
ownership and of his denial of Corbin’s au¬ 
thority before the purchase money was paid, 
Peck and his agents proceeded at their peril 
in an effort to consummate the sale by pay¬ 
ing the price to Corbin and by taking assign¬ 
ment of the decrees, which, though obtained 
in the names of Ver Nooy and Temple, be¬ 
longed to the appellant. But, though unau¬ 
thorized, we are of opinion that Saiiders rati¬ 
fied the sale by his subsequent conduct, when, 
with full knowledge of the circumstances, he 
entered into negotiations with Corbin for a 
settlement of the account between them on 
the basis that the sale was valid, and that Cor- 

i 


! 
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bin was accountable to him for the price re¬ 
ceived for the bonds or decrees. In that ne¬ 
gotiation, which was entered upon without 
any reservation of a right to repudiate the 
sale if a settlement should not be effected, a 
sum was agreed upon as proper compensa¬ 
tion to Corbin for making the sale, and the 
difference between them which prevented an 
adjustment was in respect to a matter in no 
way connected with the sale of the bonds. 
This unreserved assertion of ownership of 
the proceeds amounted to recognition of the 
validity of the sale- A ratification once fair¬ 
ly made, it was not revocable.” 

To the same effect are the following cases: 

Cushman vs. Loker, 2 Mass. 106. 

Goldstein vs. Tank, 149 N. Y. App. 341. 

Glor et al vs. Kelly, 63 N. Y. S. 339. 

On this issue a considerable portion of appel¬ 
lant’s brief is devoted to the contention that there 
was no settlement between the plaintiff and his 
employee after the discovery of the alleged forger¬ 
ies. But appellant views the form of settlement as a 
negotiation for a settlement, because its terms were 
not fully carried out by the employee. The por¬ 
tions of the record hereinbefore referred to in con¬ 
nection with the action of the plaintiff in setting 
up an account between himself and the employee, 
deducting a certain portion from the employee’s 
salary, receiving the proceeds of the sale of the 
employee’s automobile, and taking a note secured 
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by deed of trust on the employee’s property, show 
conclusively that the whole scheme was a method 
by which the plaintiff and his employee arranged 
to discharge the employee’s debt to the plaintiff 
in weekly installments after taking care of the 
necessary personal and household obligations in¬ 
curred by the employee in housing and caring for 
himself and family. It is too plain for dispute 
that the plaintiff designed to continue Yeager in 
his employment until his full debt was discharged, 
and that the scheme of settlement was not carried 
out because Yeager again abused his employer’s 
confidence and misappropriated funds, j Certain¬ 
ly when terms of settlement are agreed! upon and 
partially carried out, the fact that ohe of the 
parties to the settlement fails to do his! part does 
not change the fact that there was a settlement 
agreed upon. An examination of the record shows 
that the plaintiff, when denying that there was a 
settlement, meant to convey the idea that the cash 
realized by him from various sources, with the 
deed of trust note, was not accepted in full pay¬ 
ment and discharge of the debt, but it ifc apparent 
that the deed of trust note was accepted and re¬ 
tained by the plaintiff as some security for the bal¬ 
ance of the debt due from Yeager after crediting 
the cash received from Yeager as hereinbfore set 
forth. The steps taken by the plaintiff to collect 
from Yeager on account of the proceeds of the 
checks in suit, and the plan agreed upon for liqui¬ 
dation amounted to a ratification of Yeager’s ac- 
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count in cashing said checks, and this ratification 
once fairly made was not revocable. Sanders vs. 
Peck et ah 87 Fed. supra. 


CONCLUSION. 

The uncontradicted evidence in the case hav- 
ingestablished that the employee had express per¬ 
mission to indorse the checks in blank and was 
vested .with at least apparent authority to cash 
them, and that the plaintiff, employer, had by his 
actions^misled the defendant as to the said em- 

i• ' — .• ■*? <* 

ployee’s authority, and after discovery of the em¬ 
ployee’s defalcations had entered into an arrange¬ 
ment by which the employee was to repay the 
amount received by him on said checks, there was 
no issue to submit to the jury, and the trial Court 
discharged its plain duty when it directed a ver¬ 
dict for the defendant. 

Respectfully submitted, 

Jos. A. Burkart, 

Henry I. Quinn, 

Attorneys for Appellee. 
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